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-A-  Year  1968 

Opinion  >Jo 
ABATEMENT  APPEALS  BOARD  77 

-  — -  t;' 

ABATEMENTS 

Horatoriuns  76 

ACME  BREWER! 

Improvements;     planninr   ccmmtssionj    stipulations  as  to  c'^aracter  o^ 


l«pr«vementa;   covenant  ninninc;  with  the  landj  method  to  remove  coven- 
ant 


52 


ACQUISITTOWS  ^-   And 

Midtown  Park  project;  nonprofit  corporation  37 

ACTIVITIES 

Streets  and  sidewalks  75 

A  &  D  MOBILE  ADVERTISING  DISPUY 

Cable  car  operation}  requirement  of c ertificate  of  public  convenience 

and  necessity  '*2 

AIXINISTRATICH 

Municipal  railway  platform  employees'  fund  7 

AOlISSKa^  FEE 

Zocj  deposit  in  special  funds;  collection  by  San  Francisco  zoological 
society  19 

Zoo;  proposed  resolution  stating  board  policy  re  admission  charge  at 

aooj  validity  thereof  in  light  of  charter  sec  22  ^  U2  U3 

ADOPTION 

Admendments  to  salary  ordinance  55 

ADVAN.  INC 

Billboards;  le.^ality  to  erect  billboards  on  Broadwa  ^  Street  100'  west 

of  Polk  Street  UO 

1. 

ADVISCHY  Cqy.ITTEE  FOR  ADULT  DETENTION  ^ 

Jail  facilities;     consolidation  \ander  sheriff's  department  67 

Jail  store  63 

Prison  made  poods j  can  city  and  coiinty  of  San  Francisco  purchase 

such  goods  13 

:.h         Ul 

AGE    Firemen;  35  years  to  32  years;  effect  of  J\me  U,  1968  amendment  to 

sec  lii5  of  charter  on  eligible  list  now  in  effect  for  fire  department     56 
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^1.  Year  1968 

Opinion  No 

AGENCIES  ^ 

Redevelopment  agency  and  housing  authority  combining  fv^nctions  5 

AGREEMEM 

City  and  County  and  housing  authority;   obligation  of  housing  author- 
ity to  make  payments  to  the  city  in  lieu  of  property  taxes  83 

Cooperationj     CGSF  and  redevelopment  agencyj  jurisdiction  of  board  of 
supervisors  to  deny  i^classification  31 

Public  utilities  commission  and  transport  workers  union;  municipal 

railway  grievance  procedure;  charter  sec  lU8  22 


Railway  benefits;  charter  sec  151.3.1 


Carroll  P.  Dutton;      sec  IU85   reconsideration  of  civil  service  ccomission 
decision  in  termination  of  probationary,  promotional  and  entrance 
appointees 

Reopeninf^j     decision  of  health  service  board  on  employee's  appeal 
final 


68 


anall  craft  harbor  in  the  Marina  8 

AMENIMEKTS 

Business  tax;  validity  of  retrospective  operation  73 

Property  tax  exemption;  nonprofit  private  sponsors  of  low  income 

housing  '^ 

R«K  Istrar  of  voters  "^^ 

Salary  ordinance;     Jurisdiction  of  board  of  supervj  sors  55 

APPEALS 

Abatement  appeals  board;  establishment  ' ' 

Building  applications  ^° 

Dismissal  hearing;  power  of  civil  service  commission  to  reverse 

decision  of  appointing  officer  pursuant  to  charter  sec  l5U  65 


66 
57 


APPLICATIONS 

GrantB  for  mini  parks;  approval  of  application  for  grant;  obligation 

of  board  of  supervisors  to  appropriate  funds  in  connection  therewith      Ul 

see  also  89 
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^.  Year  l?6a 

Opinion  .to 

APPUCATI01J3 

Sign;     Jurisdlc^ior  of  board  of  nerr.Ut  V^  to  overrule  disap- 

proval of  apT5lieation  to  erlarge  ronco?  -  sIft  '^  60 

Statut*  of  limitations;     late  claim;   impositior.  of  cnarge  for  costs 

for  applications  for  permission  tc  file  late  claim  and  for  waiver  '^ 

of  statute  of  limitations  13 

Variance;     Jurisdiction  of  beard  of  permit  appeals  bo  hear  anneal  from 

denial  of  nemit  application  where  variance  from  provisions  of  the 

planning  code  is  required  2li 


APPOINTEES 

Temiinati or ;     section  lU8j  reconsiderati en  of  civil  service  commission 
decision  in  termination  of  probationary,  promotional  and  entrar  ce 
annointees 


riremen  rnavr 

General  manager;  recreation  and  park  department;  appointment  while  in- 
cumbent on  sick  leave  with  pay 

APPREHDJSIOK 

Persons  diach«rgln<z  firearms  at  firemen 

APPRCPRIATIOH  «<5 

DemorstratioB  cities  program 

Funds  for  evictions;     request  by  sheriff  under  sec  117U  of  the  code  of 
dvil  procedure 

APPROVAL 

KgXi  appUcationj  jurisdiction  of  board  of  permit  appeals  to  overrule 

disapproval  of  application  tc  enlarge  noncorforraing  sign 

AREAS  i-*j    r 

Defixiitior;     right  to  ehmrge  rental  for  use  of  gub-sidewalk  apace 
where  city  holds  title  to  street  area 

A33a<By  BILL  11$  :.9«erL  oi 

iieoeMial  agencies 

Mo.  fi5?;     "iOldon  -late  Bridge  and  'iiKhway  District;  appointment  of 
directors 


66 


Directors;  AB855j  appointment  of  Oolden  Gate  Bridge  and  F-Iighway         '^ 
District  board  of  directors  78 
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ASSEMBLY  RTTX  NO  1239 

Commuter  tax;   legality  of;  also  earnings  tax;  business  license  tax 

ASSESSMENT  ROLL 

Errors;     1968-1969 

ASSESSMENTS 

Scows  DS-10  &  DS-U 

A53CCIATIC»J 

Definition 

AUCTIONEERS 


AUTHORITY 

Board  of  permit  appeals;  authority  to  grant  moratoriums  in  appeals 
fran  building  permit  applications  where  possible  nuistDce  abatement 
exists 

Board  of  sucervisors;     authority  to  adopt  legislation  combining 
functions  of  the  redevelopment  agency  and  the  housing  authority 

Board  of  supervisors;     authority  to  place  declaration  of  policy  on 
June  h,  1968  ballot  opposing  cross-city  busing  of  school  children 

City  planning  ccmimission:     authority  to  modify  demolition  permit 
pursuant  to  sec  1006,2(b)  of  the  city  planning  code 

Director  of  public  worksj     subdivision  control;   Cliff  House;  proposed 
development  of  "headlands"  parcel 

Fire  chief;     legality  of  chief  of  Department  selecting  chiefs'    oper- 
ators outside  of  civil  service  proceduire 

Landmarks  preservation  advisory  board;     authority  to  speak  and  publish 
opinions  on  proposals  made  by  the  city  planning  commission 

Mayor;     authority  of  the  Mayor  to  enter  into  a  contract  with  an  in- 
dependent contractor  re  redevelopment  agency  relocation  services; 
irelocation  by  other  governmental   actions 

Public  works;     authority  of  bureau  of  building  inspection  to  estab- 
lish rules  and  regulations  to  assure  equal  enforcement  of  the  retro- 
active provisions  of  the  housing  code 

Recreation  and  park  commission  re  admission  fee  to  the  zoo 


Year  1968 
Opinion  No 

U7 

17 

7U 
7U 

76 

15 
26 
11 
2 

27 


29 
19 


otfl  fiolQiqO 

'\l  i'X-oCi    *  0 

*!V  not 

*IV 

•■"-nOHTOA 
inSfflOjftdB  90naeiun  Bldia^r^q  <gf\»iiv  pnoid-«oriqq«  .rinr/sa  :-,afbi xi'o  noil 


^ 

?I 

if- 

ds 

CiiT.ac:  riol^i 

ba&oqoTct  jeejoi.    .  iliv. 

i. .  O'iJrioo 

..c 

c 


V2 


-isqo    '.^.laiiio  -  j^jot-' ;98  J.v 


-oi  rol«9  iAup*  artxmBA  0^  8aoW«Iir^«»n  ba»^  ^tl 

''^■f  00s  9ti\  n  a  art  nr  00  jh  sfT  Kns  ■• 


:....'.. ^XirWi.    .A-  Year  1968 

Opinion  No 

AUTCMOBILE 

Beflned  62 

«  ugr  sma' 

AUTCMOBTLE  LEASING  ''^ 

Police  oode  re;     applioabilit7  of  sections  1186-1190  62 
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EflCflCllg 

FuwUi     raqusst  Tor  fNmda  by  sharlff  for  evictions  uadar  sec  117U  of 

Um  osds  of  airil  prooedors  16 
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AnaiiCTHAnvE  code  tmf  1968 

Opinion  No 

CHATTKR  2  P 

!(•  creatlor.  of  Tmc  AppMtis  Board  -iftrtMrt  1 

CHA.PTER  6  '   21 

Ra  contract  proosdures;     purchase  of  prison  raada  goods  12 

SacnON  6.12 

Ra  purehaMr  of  sufiplles  92 

SBCnCMS  21.27 

B«  puroiiaslng  procedures  25 
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Opinion  Ko 
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Straet  atationa  ^ 
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ASSESSOR  Year  1968 

Opinion  No 

ASSESSMENT  ROLL  1968-1969 

Corrections      "  90 

SCOVS 

Assessments;     validity  of  assessments  on  scofws  DS-10  ^'  DS-11  17 
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^.  Year  1968 

Opinion  y.o 

BARDT  ,, 

~" ^Art  commission  re;  skylights  for  BARDT  Market  Street  stations     n      w 

BAY  TUBE  RENTAL  CCMmNY 

Assessments!  validity  of  assessments  on  scows  If 


BELL.  19C2d  U68 

Anti-picketing  ordinance;  prohibits  sitting,  lyinp  or  sleepinp  on 

sidewalk,  etc 

BENEFITS 

Municipal  railway  platform  men;  charter  sec  151. 3»1 


BEQUEST  c-'^i^ 

LeRoy  H.  Vane;  senior  citizens  center 

BILLBOARDS 

Broadway  street;  legality  of  permit  to  erect  billboards  on  Broadway 

street  100'  west  of  Polk  street 


BCUDS 

Issuance 

BOYS  RANCH  SCHOOL 

Carroll  P.  Dutton;  sec  lU8;  reconsideration  rf  civil  service  commis- 
sion decision  in  termination  of  probationary,  promotional  and  entrance 
anpointees 

BROADWAY  STREET 


Billboards 

D  UILPraG  CODE 

Section  315  re  demolition  nennits 
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School  employees;  San  Francisco  unified  school  district  may  provide 
its  employees  withoertain  health  benefits  not  presently  provided  for 
by  the  city  and  county  health  service  system  3U 

TAB  members;  eligibility  for  membership  in  the  retirement  system; 
holiday  comnensatior,  sick  leave,  social  security  benefits  and 
vacations 


11 


87 
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BOARD  OF  DIRECTCRS  -  tar. 

Conflict  of  interest;  can  member  of  c  ity  commission  concurrently         )i7 

serve  on  board  of  directors  of  nonprofit  corooratirn  created  to 

finance  public  facility  ^■'- 
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BCWD  ISSUE 
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.B-  Year  1968 

Opinion  No 


BUTLDINT.  PEra-'TTS 

Moratoriums;  authority  of  board  ofpermit  appeals  to  grart  morator- 
iums in  apoeals  from  buildir.e:  permit  applications  where  possible  nui- 
sance abatement  exists 


BUSINESS  licet:se  tax  ordinance 

Ajnendments]     validity  of  retrospective  ooeration  of  amendments  there- 
to 

Legality;     non-resident  commuter  tax,  earning  tax,  business  license 
tax 


BUS   OPERATORS 

Fringe  benefits;     emplcyment  conditions  and  benefits;  charter  sec  151.3.1 


92 


BUIIDIKr.  GCDE(new) 

Price;  should  sale  of  new  bulldintr  code  include  cost  of  publication 

Section  203.1;  legality  of  establishment  of  an  abatement  appeals         ^)4 
board  pursuant  to  provisions  of  the  proposed  building  code  77 

BUILDIKC.  DJSPECTCRS 

Rentric tiers;  constitutionality  of  requested  rule  prohibiting  build- 
ing insnectors  from  cwring  real  nroperty  in  San  Francisco  28 


76 


BUSINESS  AND  PR0FES3I0KS  CODE 

Section  11535  re  definition  of  subdivision  H 

BUSINESSES 

Port  authority  land;  application  of  city  ordinances  32 

Preference;  legislation  necessary  to  require  preference  to  small  busi- 
nesses or  businesses  in  labor  surplus  areas  25 


73 
U7 


BUSITiG 

Declaration  of  policy;  authority  of  board  of  supervisors  to  nlace 

declaration  of  oolicy  on  June  U,  1968  ballot  opposing  cross-city 

busing  of  San  Francisco  school  children  15 
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BCARD  CF  EDUCATION  Year  1968 

Opinion  No 

HEALTH  BH  FFTTS 

Supplemertalj     San  Francisco  unifier!   school   district  may  provide  its 

eraployBes  withoeirtair  health  benefits  not  oresertly  provided  for  by 

the  city  and  county  of  San  Frarci sco  health  service  system  3U 

DA7TD  J.    SAhCHEZ,   JR. 

Election;     ralldity  of  election  ccnfirminp  appointment  of  David  J. 

Sanchez,  Jr.  as  member  of  the  board  of  education  82 
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BOARD  OF  PERMIT  APPEALS  Tear  1968 

,  Opinion  No 


ABATEMENT  AP^FJILS  PCARD 

Establishment;  legality  of  pursuant  to  provisions  of  the  proposed 
building  code 

APPEAL 

Variance;     jurisdiction  of  board  to  hear  appeal  from  denial  of  oermit 
application  where  variance  from  provisions  of  the  planning  code 
is  required 

NCMCONFCfg<INa   SIGN 

Application;     jurisdiction  of  board  to  overrule  disapproval  of  appli- 
cation to  enlarge  a  nonconforraine  sign 


77 


2U 


80 


NUISANCE  ABATE^•.E^:TS 

Moratoriums}     authority  to  grant  moratoriums  in  anpeals  from  build- 
ing permit  applications  where  possible  nuisance  abateitient  exists  76 
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BOARD  OF  SUPERVISORS  Year  1968 

Opinion  Np 


A.B.  85$ 

Fridge  directors;  appointment 


CTITEFS'  CPERAT0R3  ,   ..    ^,^  ^  , 

Selectior;  locality  of  chief  of  fire  department  selecting  chiefs' 

operators  outside  of  civil  service  procedure 

COMMUTER  TAX 

Legality;     eamirrs  tax,  business  licer  se  tax 

CONCESSIT  ^        ...  .1 

, -     _  City  jail}     legality  of  private  concessionaire  in   city  jail 

CCKFLIST  OF  INTEREST 

-    "/    Outside  activities}     can  member  of  city  commissior  concurrently  serve 

on  board  of  directors  of   nonrrofit  corporation  created  to  finance 

a  public  facility 


DIAMCTID  HEIGHTS 

Reclassification 

DOOTWENTAKY  STAJ-H'  TAX 

Computation}     deduction  for  liens  and  encumbrances  not  removed  at  time 

of  sale 

FEDER.VL  GRAI;T  ^       ^,^      ^.      -     . 

Application J     approval  of  application  for  federal  grant}   obligation  of 

board  of  sunerviscrs  to  apnropriate  funds  in  connection  therewith 


78 


ABATJMEI.r  A^"-r:..LS  BOARD 

Establishment}     Tegrality  of  establishment  pursuant  to  orovisions  of 

the  proposed  building  code  '' 

BU SINESS  LICE^iSE  TAX  CRDTMAVCE  "^ ^ 


2 

U7 
63 

51 


CODTTTY  JAIL  ,„ 

Consolidation}  sheriff's  department  °' 

CR0S3-CITY  BUSTyg  .     .   -, 

Declaration  of  policy}  authority  of  board  of  supervisors  to  place 

on  June  h,   1968  ballot  declaration  of  policy  opposing  cross-city 

busing  of  San  Francisco  school  children  ^5 


16 


BAiiCE  HALL  ORDTNANCE 

Code  compliance  ^ 


31 


58 


■0 


HCr3IWa  AUTHORITY  .     .       4* 

Payments}     oblipationa  of  housing  authority  to  make  payments  to  city  ^^u 

in  lieu  of  property  taxes 


83 
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BOARD  CF  F5lTPER\rTSCRS  '''•ar  1968 

Opinion  No 

UTE  CLAIMS 

Gharfe?'     imposition  of  charfe  for  ccsts     of  application   for  per- 
mission to  file  late  claim  and  for  waiver  of  statute  of  limitations  13 

LBGISL'VTION  ,      .    ,    .. 

Combination  of  nmctionsj     authority  rf  hoard  to  adont  leG;islation  com- 

bininp  functions  of  the  r<-developmert  agency  and  the  housing  authority  5 

MINI  PARK  PROP,  fa: 

Kainterance;     delegation  of  maintenar.ee  to  neighborhood  groups 

MISDEXEANOR  CITATTQKS 
Procedures 

NEW  Bl^ILDTNr,  GCDE 
Sale  price 

1968-1969  ASSESlt'^FNT  ROLL 
Corrections 

POTRERO  HTLL  ACTTCN  CCK'ITTTFE 
Low  cost  housing 

RAILWAT  BENEFITS  - 

Platform  men}     charter  section  151.3.1 

RECREATION  AND  PARK  G0MMT33ICN 

Park  use;     authority  of  commission  to  change  designation  of  city's 
parks  and  nlayr^rounds 

REDE7EL0PMENT  AGEh.CY 

Transfer  of  functions;     city  planning  commission 

REGISTRAR  OF  VOTERS 

Initiative  petitions;     responsibility-  regarding  certifying  the  validity 

of  signatures  on  petitions 


89 


5U 
92 
90 
36 
68 

20 
18 

70 


RELOCATICK  5ER'/TGE3 

Contract;     authority  of  Mayor  to  enter  into  a  contract  with  an  inde- 
pendent contractor  re  redevelopment  agency  relocatior   services; 
relocation  by  other  governmental  actions  3 

Displaced  persons;     legality  of  expenditure  of  public  funds  to  relo- 
cate persons  displaced  by  redevelopment  project 

REWARD  ^ 

Ordinance;     proposed  ordinance  re  offer  of  reward  for  apprehension  of 
person  disc^ar'ing  firearm  at  firemer  while  on  duty 


60 
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BOARD  OF  SIIPERVI3CRS  Year  1968 

Opinion  No 

Amendment;      JurisH-iction  of  board  to  amend  administrative  provision  * 

of  annual  salary  ordinance  55 

"SHALL" 

Mandatory  or  directory  ■'^ 

SIDEWAIit  ORDTyANGE 

"Sitfnr,  lying  or  sleeping  on  sidewalk"  prohibited  75 

SMALL  BOAT  HARBOR  o 

Revenues;     hartor  located  in  Narina  ^ 


ZOC  DIHECTCR 

Conflict  of  interest;     legality  of  also  beinr;  employed  by  the 
San  Francisco  soolopical  society 


U8 
50 

81 


STREETS 

Tacation;     board  of  supervisors'    Jurisdiction  to  vacate  streets;   re- 
quirements for  setting  hearing;   failure  to  post  funds  for  costs 

Vacation;     fee  interest  in  streets 

SI^-STDEWALK  SPACE 

Rental;     right  of  city  to  charge  rental  for  use  of  space  where  city 
holds  title  to  street  area 

TAX  APPFAL3  BOARD 

Members;     elipibility  for  membe'-ship  in  the  retirement  system;  holiday 
compensatio:  ,   sick  leave,   social   security  benefits  and  vacations  1 

Compensation^     oronosed  lepisiation  providinr   for  ccnroensation  to 

owner  of  real  property  diminished  in  value  due  to  zonine  change  6U 

ZOO 

Admission;     proposed  resolution  statinr  board  polic     re  adm^ssirn 

charge  at  zoo;  validity  thereof  in  light  of  charter  sections  22  ^-  U2  U3 

see  also  ^9 
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-C-  Year  1968 

Opinion  No. 

C-2  DISTRICT 

Billboards  UO 


lU 


CALCULATTCK 

Seriorityj  emoloyee  reached  for  certification  while  in  the  military 
service 

CALIFORNIA  CCK3Tin^T70!: 

Article  11  f^   article  10  re  claims  against  charter  cities  13 

Article  11,  section  l8re  reapportionment  59 

Article  13>  section  U  re  taxation  of  vessels  17 

Article  13,  section  23  re  state  credit  to  individuals  l6 

Article  20,  section  35  deletion  of  paragraph  in  oath  required  to  be 

taken  by  all  public  officers  and  employees  10 

CAIIVASS  OF  ELECTIONS 


Conputer  71 

:arport 


Variance  2li 

:ases 


SaaoDortionraent  59 

"GAFSE" 

Dismissal;  uniform  standards  of  diaciplinar/  action  6 

CERTIFICATE 

Public  convenience  and  necessityj  mobile  cable  car  operation; 

requirement  of  certificate  U2 

CEHTI^ I CATION  lU 

Signatures;  registrar  of  voters  responsibility  regarding  certifying 

the  validity  of  signatures  on  initiative  petitions  70 

CHANGES 

Zonin?  and  height  limits;     landmarks  pireservation  advisory  board; 
,,-_^.   authoritj'  to  speak  and  publsh  opinions  on  proposals  made  by  the 
^"  ■■    oity  planning  commi  ssion  2? 

CHARACTER  OF  IMPRC'/hMSrJTS 

Covenant;     plannini*,  ccoimission;   stipulation  as  to  character  of  im- 
provements; covenant  running  with  the  land;  method  of  removing  cov- 
enant 52 


8^  J.    isa 


1  s-c 

0;!  8^     " 


ill 


A'^   .  •'/T  c^^ 


(. 


TI  8le8B9V    lo                                                           »8     ,rj 

OX  ^.^ 

IV 

♦It 

.■  »  a  T  TO 

i  tabs:;  aSi-qoTq  no  anolniqo  rie                                                       b 

S5  .1 


-C-  Year  1968 

Opinion  No 

CI  IAR3E 

Late  claim  appllcarts}  imposition  of  charge  for  costs  of  aopli-        *^ 

cations  for  permission  to  file  late  claim  and  for  waiver  of  statute 

of  limitations  13 

Zoo;  proposed  resolution  stating  board  policy  re  admission  to  the 

boo;  validity  thereof  in  lipht  of  charter  sec  2?  ■'•  U?  U3 

see  also  19 

CHIEF'S  CPERATCRS 

Fire  department;     legality  of  chief  of  department  selecting  operators 
outside  of  civil  service  procedures  2 

CITATTCNS 

Misdemeanors;     procedures  Sh 

CITY  JAIL 

Concession;  legality  of  private  concessionaire  at  city  jail  63 

CITY  PLANTIHr.  CODB 


Billboards;  legality  of  tjermit  to  erect  billboards  on  Broadway  Street 

100'  west  of  Polk  Street  UO 

"Modify",  sec  1006.2(b);  authority  to  modify  demolition  permit  26 

Old  and  new;  Acme  Brewery;  stipulations  as  to  character  of  improve- 
ments; covenant  running  with  the  land;  method  to  remove  covenant         52 

Variance;  jurisdiction  of  the  board  of  permit  appeals  to  hear  appeal 

tttm  denial  of  permit  application  where  variance  from  provisions  of 

the  planning  code  is  required  2U 


CITY  PRISCN 


Collection  agency 


67 


CIVIL  SERVICE  RTJLES 

No  31.1;     riprht  of  temporary  employee  to  pay  while  on  two  weeks 

reserve  duty  '° 

CLAS-vT  FT  CATION 

Occupancy;     dance  hall  ordinance  23 


35 


CLIFF  HCrSE  PROPERTIES 

Subdivision  control;  proposed  development  of  headlands  parcel  11 
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-G-  Year  1968 

Opinion  No 

CODE  OF  ■ lyTL  PROCEDURE 

Section  llTUj  request  for  funds  by  sherifi  for  evictions  16 

COLLECTION 

Fee  a  t  »oo}  deoosit  in  special  fundj  collection  by  zoological  society    19 

see  also  U3 

COLLEC 3Y 

Court  clerk  35 

71 

CCKBIKAnC^; 

Redevelopment  agency;     authorit.'   of  board  of  supervisors  to  adopt 
legislation  canMning  furctions  of  redevelopment  a  gency  and  housing 
authority  5 

COMMISSARY 

City  jail  63 

GCKMUKITY 

r«finiticn;     transfer  of  functions  and  duties  to  cit^'^  planning  comniis- 
sion;   redevelopment  apercy  1° 

see  also  5 

51 

CCMMDTER  T.a 

Legality  7  jnir:  '♦7 

COKPEKSATIOi  ■  -.  ov  ■    >  :  .co 

Holidaysi     tax  appeals  board  members;  eligibility  for  membership  in 
retirement  system,   holiday  benefits  and   sick  leave  1 

Property  owner}     proposed  legislation  providing  for  comoensation 

to  owner  of  real  property  diminished  in  value  due  to  zonin,    changes  6k 

COKPLIAKCE 

"odee;     lonp  established  charitable  ard  community  organizations  23 

Electrical  code;     Furniture  Mart  ol 

COy,F.'TATia 

stamp  taxj     deduction  for  liens  and  encumbrances  not  removed  at  time 

Of  Bale  58 

ccmf:t!^r 

"lections;  use  of  computer  for  official  car. vaes  after  elections         71 

CCMiaMNATTCN 

Abatement  appeals  board  77 
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_C-  Year  1968 

Opinion  V.0 

cctidpinattct:  agttc^s 

Moiratorlumai  authority  of  board  of  permit  apneals  to  grant  mora- 
toriums in  apneals  from  buildin^  permit  applications  where  possible 
nuisance  abatement  exists  76 


Municipal  railway  platform  men;  fringe  benefits;  charter  sec  151.3.1     68 

CCNDUCT 

Elections  71 

Streets  and   sidewalks;     orxiinance  75 

.1.6   ciLj"  ana  » 
COIFLICr 

Grtevance  procedure  and  charter  sec  lU8;     termination  of  probationary 
employee  rcucs  ^..'.c  22 

CONFLICT  OF  DiTEREST 

Building  inspectors;     inile  orohibiting  inspectors  from  owning  real 

property  in  San  Francisco  28 

Can  member     of  citv  commission  concurrently  serve  on  board  of  direc- 
tors of  nonprofit  corporation  created  to  finance  a  nublic  facility  $1 


Collection  ai^encyj     deputy  municipal  court  clerk  35 

86 


Zoo  director;     legality  of  also  being  employed  by  San  Francisco 
Zoological  Society  r;.^   Lax.- 


CONFORMITY 

Signs;     Jurisdiction  of  board  of  permit  spneals  to  overrule  disappro- 
val of  application  to  enlarge  a  nonconforming   sign  80 

CCKSOLIDATION 


Inspector;     bureau   of  fire  prevention  and  public   safety  and  investigator, 
buwau  of  fire  investigation  .ca  of  21 

Jail  facilities;     sheriff's  department  67 

>r   of  rd  cf 

CCtJSTITl?riCNAL  DEFE'NSES 

In  re  Hoffman,  67  G2d  8U$;     street  ordinance  7$ 

COKSTITUTTCNAL  RIGHTS 

Inspectors  «•*  »T  «o  28 

CCWSTITUTICNALITY 

Business  tax  U7 

GONTRACTCRS  3 

see  also  '3 
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-C-  "fear  1968 

Opinion  No 

CONTRACTS 

City  and  county  of  San  Francisco  and  the  United  States  of  America} 

opinion  of  counsel  of  applicant  city  and  county  relative  to  power 

to  receive  and  expend  federal  funds,  contract  with  the  Imited  States 

of  ;Vmerica  and  undertake  public  works  planning  91 

City  and  county  and  housing  authority  83 

Fringe  benefits;  municipal  railway  platform  menj  charter  sec  1^1.3.1  68 

Gardening  services  ° 

Redevelopment  agency  and  the  city  and  county  of  3an  Francisco  18 

Relocation  services;  authority  of  Mayor  to  enter  into  a  contract 
with  an  independent  contractor  re  redevelopment  agency  relocation 
services  ^ 

CONTROL 

Subdivisions  ■'■■'■ 

G0K7ERSI0N 

Park  to  playground;  authority  of  park  and  recreation  commission  to 

change  designation  ,  ^" 


COCPERATIC^i  AnREET-IENT 

City  and  housing  authority;  obligation  of  housing  authority  to  make 
pajrments  to  city  in  lieuof  property  taxes 


COSTS 


83 


CORRECTIONS 

1968-1969  assessment  roll  90 


Processing  applications  ^3 

Publication;  should  sale  price  of  new  building  code  include  cost  of 
publication  92 

Vacation  of  streets;  board  of  supervisors'  jurisdiction  to  vacate 

streets;  requirements  for  setting  heard nr;  failure  to  post  funds  for 

costs  ^^ 

COUNTY  JAIL  ^' 

see  also  "3 
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OlAlfT;      -G-  T«ir  1960 

Cpinion  No  lo 

cmricr 

A.bateiMnt  appeals  ooaixl  77 

Muricipal  railway  fund;     charter  l5l,3.1  7 
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CHARTER  SECTIONS 


SECTION  2 

Re  acceptarce  of  shifts  by  city 

SECTIONS  2  <L-  U 

Re  selection  of  chief's  operators 

SECTION  11 

Re  powers  of  board  of  sipervisors 

SECTICWS  12  &  13 

Re  publication  of  ordinances,  etc 

SECTIONS  22,  U2 

Re  admission  chaire  at  zoo 

SECTION  2U 

Re  issuance  of  and  revocation  of  licenses 

see  also 

SECTION  25 

Re  responsibility  of  Mayor 

SECTIONS  35,    3$.l  '^' 

Re  functions  and  duties  of  police  commission 

SECTION  38.01 

Re  establishment  of  ranks  in  the  fire  department 


SECTION  38.3 


r-iinlr'asl   r-. 


Re  position  of  marine  engineer,   fireboat 

SECTION  39 

Re  creation  of  board  of  permit  apneals 
,",t9  dxr  see  also 

SECTION  Ul 

Re  appointment  of  generalmanager,  recreation  and  park  department 

SECTION  U2 

Re  authority  and  control  of  recreation  and  park  commission 

see  also 

SECTIONS  12,  69.1 

Re  transfer  of  playground  to  park  status 

SECTION  U6 

Re  skylights  for  BARDT- "^  ^  »"• 

SECTION-  82 

Re  fees  collected  by  city  and  county  employees 


Year  1968 
Opinion  No 
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CHARTER  SECTIONS 


SECTION  86 

R«  encumbered  balance  to  be  used  for  proposed  exnerditure 


Re  exoenditures  and  naynente  of  claims 


SECTIONS  88.2,   98 

Re  purchasirg  procedures 

SECTIO^;  107 


8 Vetera 


Re  vacation  of  streets  iv  ui  t,!te3e  -jt' 

SECTTQN  117.2 

Re  zoning  administrator 

SECTION  117.3 


Re  TAidances 


irs 


SECTION   13^ 

Re  board  of  education  and  David  J.  Sanchez 

SECTION  1U2 

All  positions  in  all  departments  and  offices  shall  be  included  in 
civil  service  classifications 

see  also 

t  of  ' 

SECTION  1U$ 

Re  amendment  to  section  lU5  and  effect  on  H2  firemen 

R»  suapet  sion  of  municipal  railway  employees 

Re  veterans  prefererces 

SECTICTJ  1U8 

Re  disciplinary  action 

Re  reconsideration  of  civil  service  commission  decision 

SECTION  1$1.3.1 

Re  conditions  and  benefits  of  platform  men 

Re  municipal  railway  platform  employees'  fund 

SECTTCyS  1$1.U,   igl.U.S 

Re  pro  rata  payment  in  lieu  of  vacation 

SECTICK  1$3 

Re  certification  of  employees  while  in  military  oeirvice 


Year  1968 
Opinion  Ho 

Ul 

2i 

so 

80 
2U 

82 


9 
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56 
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38 

22 

66 

68 
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CHARTFR  SECTIi^WS 


SECTION  1$U 

Ee  disciplinary  hearlnp-'".t*^ 

t?d  '.51  i^Ai.  1 

Re  dismissal  of  city  employee 

SECTTON  1$8 

B^.Mobership  in  the  retirement  system 

SECTIONS  171. 1. 3 «   171,1.12 

Re  use  of  the  word  "shall"  in  these  sections 

SECTION  179 

Re  submission  of  declaration  of  policy  to  voters 

SECTION  160 

Re  registrar  of  voters 

SECTION  18$ 

Re  declaration  of  policy 

SECTTON  186 

Re  conduct  of  elections 

SECTION  222 

Re  conflict  of  interest 

Re  outside  activities  of  officers  of  the  city  a nd  c ounty 

Re  power  of  civil  service  commission  to  restrict  activities  of 
employees 


Tear  1968 
Opinion  No 

65 


to 


Re  200  director;  dual  positions 
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15 

70 
30 
82 

35 

51 

28 
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CHIEF  AaOBBTRjMTVE  OFFICER  Year  1968 

Opinion  No 

PORT  AUTHORirf 

:ity  ordinances;     apDlication  of  city  ordinances  to  buainesaea  loca- 
ted on  San  Francisco  Port  Authority  property  32 

PREFEREKGES 

Purchasing  procedures}     legislation  necessary  to  require  preference  to 

ffliall  businesses  or  businesses  in  labor  surplus  areas  25 

REAL  PROPERTY  TRANSFER  TAX  ^^ 

SEWER  EASEMENTS  ^^ 


0/1 
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CITY  PLANNINO  COMMISSION  Year  1968 

Opinion  No 

ACME  BREWERY 

Improvements;     stipulations  as  to  character  of  improvements;  coven- 
ant running  with  the  land;  method  to  remove  covenant  52 

LANEKARKS  PRESERVATION  ADVISGRY  BOARD  27 


see  also 

REDEVELOPMENT  AGE^:gY 

Punctions;     transfer  of  functions  and  duties  to  city  planning  commis- 
sion 
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CIVIL  SERVICE  CC*WI3SI0K  Year  1968 

C^lnion  No 


28 


BUILDINO  INSPECTORS 

t>ropertyj     constitutionality  of  requested  rule  prohibiting  build- 
ing inspectors  from  owning  real  property  in  San  Francisco 

DISMISSAL 

Reversalj  power  of  civil  service  commission  to  reverse  decision  of 
appointing  officer  of  employee  dismissal  pursuant  to  charter  sec  l5U     65 

FRINGE  BENEFITS 

Municipal  railway  platform  men;  employment  benefits  and  conditions; 
charter  sec  151.3.1  ^^ 

OATH 

Deletionj     California  Constitution  article  20,    sec  3j   deletion  of  oara- 
graph  in  oath  required  to  be  taken  by  all  public  officers  and  employees       10 

PUTFOHM  EMPLOYE KS  FUND 

Charter  sec  151.3.1  re  7 

RECLASSIFICATICTI 

Consolidation;     inspector,  bureau  of  fire  prevention  and  public  safety 

and  investigator,  bureau  of  fire  investigation  21 

RECCWSIDERATICK 

Termination;      sec  lUB;   reconsideration  of  civil   service  decision  in 
tomiination  of  probationary,  promotional  and  entrance  appointees  66 


85 


RECREATION  AND  PARK  GCJ^yiSSICT 

jeneral  manager;  appointment  to  position  while  incumbent  on  sick  leave 
with  pay 

RETIREMENT 

December  31st;  pro  rata  payment  for  vacation  earned  when  employee 

retires  December  31st  u5 

SECTION  lli5 

Amendment;  effect  on  June  U,  1966  amendment  to  section  lU5  of  char- 
ter on  eligible  list  now  in  effect  for  fire  department  56 

"TEMPORARY  STATUS" 

Military  duty;  right  of  temporary  employee  to  pay  while  on  two  weeks 
military  reserve  duty  79 

SENIORITY  DATE 

Certification;  calculation  of  seniority  of  employee  reached  for 
certification  while  in  military  service  li» 
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CT7TL  SERVICE  CCMTHSSION  Year  1968 

Ooinion  No 


Reserve   status;     const! tutirp  qualification  for  veterans  prefer- 
ence points 
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-D-  Year  1968 

Opinion  No 

otfttor- 

Private  property;     proposed  legislation  providing  for  compeneati on 

to  owner  of  real  property  dlminlshod  In  value  due  to  aoning  change  6U 

DANCE  !ULL 

Crdinarcej     code  compliance  23 

DECISICTiS 

Carroll  P.  Button  66 

Charter  seo  1$U;     dismissal  6^1 

Health  service  boardj     decision  or  employee's  apneal  final  57 

DECUHATICH   OF  POLICY 

Buslngi     authority  of  board  of  supervisors  to  place  declaration  of  ^^ 

Dolicy  on  June  h,   1968  ballot  opposin;^  cross-city  businr  of  San  Fran- 
cisco school  children  l5 

Registrar  of  voters;     responsibility  of  jreeistrar  rep,ardinp  certifying 

the  validity  of  signatures  on  Initiative  petitions  70 


DEDUCTIONS 


-r 


Social  security;  TAB  members;  eligibility  for  social  security  benefits   1 

Stanqs  tax;  liens  and  encumbrances  not  removed  at  time  of  sale  58- 

DEFBflTIONS 

Automobile  63 

.  .  '   Ccwmunity,  public  body  6O 

"Discretion"  293y 

"Modify";  demolition  permit  pursuant  to  sec  1006.2(b)  of  city  plan- 
ning code  26  '1 

Retail,  wholesale  61 

"Shall"  33 

"Veteran"  38 

DELEr,ATIOK  86 

Mini  parks;  maintenarce  delegated  to  neighborhood  groups  89 
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-D-  Year  1968 

Opinion  No 


DELETION 


Cathj  California  Constitution,  article  2,  sec  3}  deletion  of  para- 
graph in  oath  required  to  be  taken  by  all  public  officers  and  em- 
plojrees  10 

DEMOLITIQ. 

Paimit  26 

DEMCKSTR-HTIOr  CITIES  PROGRA:-: 

Federal  grant}  obligation  of  board  of  supervisors  to  appropriate        'j^ 
funds  in  connection  therewith  Ul 

dd:tal 

Hearinp;  jurisdiction  of  board  of  permit  apneals  to  hear  appeal  from 

denial  of  permit  application  where  variance  from  provisions  of  the 

planr  r.p  code  is  required  2U 

Reclassification;   Diamond  Heights  redevelopment  project  31 

DER^TY  CLERK 

Conflict  of  interest}     municipal  court  clerk  engat^ing  in  business  of 
collection  agercy  35 

DESIGNATION 

Landmark}     landmarks  preservation  advisory  board}  authority  to  speak 

and  publish  opinions  on  proposals  made  by  city  planninp  commission  27 

Parks  and  playgrounds}     authority  of  recreation  arid  park  commission 

to  change  designation  of  city's  paries  and  playgroionds  20 

DETEHTIC^• 

Mentally  ill;  responsibility  for  security  of  mentally  ill  at  psychia- 
tric hospital  39 

DEVELOPMENTS 

Cliff  House  properties;  proposed  development  of  "headlands"  parcels       11 

DIAMOND  HEIGHTS  REDETELOf^lENT  PROJECT  31 

DIRECTORS  '^' 

Golden  Gate  Bridge  district;  A.B.  855  78 

Zoo|  legality  of  also  being  employed  by  San  Francisco  Zoological 

Society  86 


66 
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-D-  Year  1968 

Opinion  No 

DISAPPROVAL  : 

Application]  Jurisdiction  of  board  of  permit  appeals  to  overrule 
disapproval  of  applicatior  to  enlarge  a  nonconforming  sign  80 

Variance  application;  jurisdiction  of  board  of  nertnit  appeals  to 

hear  apneal  from  denial  of  permit  apnli cation  2U 

DISCIPLIT.-E 

drievance  procedure;  suspension  before  grievance  hearing  tt6 

Standards  6 

"DISCRETION" 

Definition;  authority  of  department  of  public  works  to  establish 
rules  and  regulations  to  assure  equal  enforcement  of  the  retroactive 
provisions  of  the  housing  code  29 

DISHC»JESTY  65 

DISMISSAL  6 

Charter  sec  lli5;  power  of  civil  service  commission  to  reverse  decision 

of  appointing  officer  of  employee  dismissal  pursuant  to  sec  l5U  65 

DISPUCmENTS 

Redevelopment  agency;  authority  of  Mayor  to  enter  into  a  contract 
with  an  indenendent  contractor  re  relocation  services  3 

see  also  60 

DIS30LDTIOf: 

Hunters  Point  reclamation  district;  proposed  dissolution  53 

Redevelopment  agency  18 

DOCIJMH.'TARy  STAMP  TAX 

Amendment;  real  property  transfer  tax  ordinance  88 

Computation;  deductions  for  liens  and  encumbrances  not  removed  at 

time  of  sale  58 

DGMItiAKT  ESTATE 

Easements  93 

DUTTON   .   CARROLL  P. 

Termination;     sec  lU6;   reconsideration  cf  civil   service  commission 

decision  in  termination  of  probationary,  promotional  and  entrance 

appointees  66 
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DIRECTCR  CF  CTTT  PLANNING  Year  1968 

(pinion  No 

Nonprofit  private  sponsors}  property  tax  exemption  72 
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DIRECTOR  OF  PUBLIC  HEALTH  Year  1968 

Opinion  No 
UNIFORM  STANDARDS  OF  DTSCIPLINARY  ACTION  6 
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DIRECTOR  C-F  PUBLIC  WORKS  Year  1968 

Opinion  No 

MORATORIUMS 

Nuissuice  abatenentj  authority  of  board  to  grant  moratoriums  in  appeals 

from  building  permit  applications  where  possible  nuisance  abatement  exists  76 
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EARNTKGS  TAX 

Legality 

SASEXENTS 

Sewers;     legal  rtghts  and  duties  of  lot  owners  and  easement  owners 

Sub-surface  soace 

'^EDDT-LIKE" 

Oimershlt)  of  streets 

ELECTIONS 

Bonds;   resubmission 

Computer;  use  of  computer  for  official  canvass  after  elections 

Dissolution!  Hunters  Point  reclamation  district 

David  J.  Sanchez,  Jr;  validity  of  election  coniinning  appointment 
as  member  of  the  board  of  education 

ELECTIONS  CCDE 

Chapter  6  re  conduct  of  an  election 

ELECTORATE 

Reanportionment;  effect  of  reapportionment  cases  on  sec  l8  of  article 
XI  of  the  California  Constitution  requiring  2/3  vote  of  the  electorate 
to  incur  municipal  bonded  indebtedness 

ELECTRICAL  CODE 

Furniture  Mart;  anplication 

ELICIBLES 

Firemen;  effect  of  June  h,   1968  amendment  to  sec  lU5  of  the  charter 
on  eligible  list  now  in  effect  for  the  fire  department 

EMPLOYEES 

Dieciplinary  action;  department  of  Tjubllc  health;  uniform  standards 
of  disciplinary  action 

Dismissal;  power  of  civil  service  commission  to  reverse  decision  of 
appointing  officer;  sec  l5U 

Military  aeirvice;  calculation  of  seniority  of  employee  reached  for 
certification  while  in  the  military  service 

ENFCIRCE>gKT 

Building  and  housing  codes 


Year  1968 
Opinion  IjO 
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81 

50 

U9 
16 
71 

53 
82 
71 

59 
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-E-  Year  1968 

Opinion  No 

'    wroipgHHiT 

'Vrit  of  restitution;     evictions  by  sheriff j  fiinda  for  evictions  .7 

under  sec  117U  of  the  code  of  civ^l  procedure  16 

E^'L\RGEKSNT 

Nonconforming  sipn;     jurisdiction  of  board  of  permit  appeals  to 

overrule  disapproval  of  application  to  enlarge  a  nonconfonning  sign  80 

ERRORS  .1^ 

Assessment  roll  of  1968-1969    '  90 

EVTCnCMS 

Fundsj     request  for  funds  by  sheriff  for  evictions  under  sec  117U  of 

the  code  of  civil  procedure  l6 

EIA>TIKATION 

Veterans  preference;     pro  rata  payment  for  vacation  earned  when 

employee  retires  on  December  31st  hS 

EXE3CPTI0NS 

Assessments;      scows  DS-10  i>t  DS-11  17 

Property;     nonprofit  private  sponsors  of  low  income  housing  72 

EIPENDITITRES 

Parks  and  playgrounds;     sec  69.1  re  schedule  of  capital  improve- 
ment projects  20 

Relocation  procedures;     legality  of  expenditure  of  pvblic  funds  to 
relocate  persons  d'' splaced  by  redevelopment  projects  to  housing 
accommodatiors  out  of  the  city  60 
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-F-  Year  1968 

Opinion  No 

FACILITIES 

Jail;     consolidation  of  Jail  facilities  under  sheriff's  department  6? 

FAIR  MARKET  VALUE 

Wiscorsin  housing  site;      sale  t'^ereof  at  less  than  market  value  for 
development  of  sinple  family  private  housing;  36 

FARLEY  TB  HBALEY 

Re  declaration  of  policy;     busing  1$ 

FEES 

Zoo;  deposit  in  special  fund;  collection  by  San  Francisco  zoolog;ical     '^ 
society  I9 

FEE  TITLE 

Montgwnery  and  Lombard  streets;  jurisdiction  of  board  of  supervisors 

to  vacate  streets  50 

DIANE  FEDJ  STEIN 

Advisory  committee  for  adult  detention  63 

FELONY 

Definition;  city  employee;  uniform  standards  of  disciplinary  action      6 

FERRARI.  ELMO 

Conflict  of  interest  5l 

FIREARMS  8U 

FIREBCATS 

El-nest  A.  Tordsen;  marine  firemar  ;  ripht  to  return  to  position  of 

marine  engineer,  fireboat  pursuant  to  sec  38.3  of  the  charter  1| 


FIREMEN 


Abuse;  proposed  ordinarce  re  reward  for  apprehension  of  nerson  dis- 
charging firearm  at  firemen  while  on  duty  8U 


FIRST  AMENDMENT 

Violations;  ordinance  prohibiting  "sitting,  lying  or  sleeping  on 

sidewalk"  j$ 

FISHERKAK'S  WHARF 

Mobile  car  ;  certificate  of  public  convenience  and  necessity  U2 

"FOR  HIRE" 

Definition  1^2 
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-F-   UJ»5  Year  1965 

Opinion  No 

FRINGE  BENEFITS 

Municipal  railway  nlatform  men;  employment  benefits  ard  working 
conditions}  charter  sec  l5l.3.1  68 

FUNCTIONS 

Redevelopment  agency  and  houslnp  authority  5 

Redevelopment  agency;  transfer  of  functions  and  duties  to  city 

planning  ccmmission  l8 

FUNDS 

Bequest;  LeRoy  H,  Vane,  senior  citizen  center  8? 

Evictions;  request  for  fiinds  by  sher  iff  for  evictions  under  sec  117li 

of  the  code  of  civil  procedure  l6 

Municipal  railway  platform  employees  7 

Zoo J  admission  fee;  deposit  in  special  funds  19 

FURNITURE  KAI^T 

Electrical  code;  applicability  6l 
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FINANCE  AND  RECORDS  Year  1968 

Opinion  No 

CCHPUTER 

Elftotionsj     use  of  the  computer  for  official  canvass  after  elections  71 

REAL  PRCPERTT  TR,U.SFER  T.'JC  88 
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FIRE  DEPARTMENT  Year  1968 

C^inion  No 

CHIEFS'  OPER.\TCRS 

Selection;  legality  of  chief  of  department  selecting  chiefs'  oper- 
ators outside  of  civil  servi  ce  procedure  .'(2 

CONSOLIDATION 

Inspector  and  inTestif^atorj  consolidation  and  i?eclassification  of 

classes  of  inspector,  bureau  of  fire  prevertion  ar.d  public  safety  and 

investigator,  bureau  of  fire  investigation  21 

ELIGIBLE  LIST 

Section  U5}  amendment  to  ^6 

PORT  AUTHORITY  PROPERTY 

City  ordinances}  application  of  ordinances  to  businesses  located  on 

San  Francisco  port  authority  land  32 

RETIREMENT  SYSTEM 

"Shall")  use  of  the  word  "shall"  in  charter  sec  171.1.3  and  171.1.12 
indicates  that  orovisions  are  mandatory  rather  than  directory  33 

SENIORITY 

Military  service;  calculation  of  seniority  of  employee  reached  for 
certification  while  in  military  service  lU 

TCRDSEH,  SRME3T  A. 

Reclassification;  marine  fireman;  ripht  to  retuir  to  position  of         '} 
marine  engineer,  fireboat,  pursuant  to  charter  sec  38.3  U 
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-G-  Year  1968 

Opinion  No 

GARAGE 

Port  property;     application  of  city  ordinances  to  businesses  lo- 
cated on  San  Francisco  Port  Authority  property  38 

aAHDEMINO  SERVICES 

Contract;     Teprality;   San  Francisco  water  department  9 

GQJERAL  MANAGER 


Aopointment;     recreation  ard  nark  department;  appointment  to  position 

while  incumbent  on  sick  leave  with  pay  85 

GErn!nL\L  CBLIGATTCM   BONDS 

Issuance  59 

GOLEE^:  GATE  BRIDGE  AND  HI'-tHWAY  DISTRICT 

AB  855  re  apoolntmert  of  directors  78 

GOLDEN  GATE  PARK 

:ui.«.>t  Senior  citiaers  center  8? 

GRANT 

Application;  approval  of  application  for  federal  prant;  obligation 

of  board  of  supervisors  to  apr.ropriate  funds  in  connection  therewith     Ul 

Public  law  560;  opinion  of  counsel  for  applicant  city  ard  county 

relative  to  power  to  receive  and  expend  federal  funds  91 

GRiEVANCE  PROCEDURE 

Charter  sec  lU8;  termination  of  probationary  employee  as  affected 

by  municipal  railway  grievance  procedure  22 

Municipal  railway;  suspension  before  grievance  hearing  U6 

GRIFFIM  vs  CITY  OF  LOS  A1>XSELES  -.^.^-^j  :■ 

Re  reward  ordinance  6i* 

GRaT  PLAN 


health  plan;  San  Francisco  unified  sihool  district  may  provide  its 

employees  with  certain  health  benefits  not  presently  provided  for 

by  the  city  and  county  health  system  3U 
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-H-  Year  1968 

Opinion  No 

_   H2  FIREMBf 

P       Section  lU5|  effect  of  June  Ii,  19$8  amendment  to  aec  1U5  on  eligi- 

bles  liat  now  in  effect  in  fire  department  56 

HUA  OF  JUSTICE 

Jail  facilities;  consolidation  of  city  and  count/  .jail  at  Hall  of 

Justice  67 

HARBOR 

Revenue;  Karina  small  craft  harbor  8 

CECIL  HARTMAN 

Assessment  roll  1968-1969;  realty  improvements  90 

HEADLANDS 

Subdivision  control;  Cliff  House  and  adjacent  properties;  proposed 
development  of  headlands  parcel  11 

HEALTH  ^  SAFETY  CODE 

Sec  33000  re  formation  of  redevelopment  agency  18 

Sec  33122;  community  redevelopment  act  3 

HEALTH  CE3JTERS 

Standards  of  disciplinary  action  6 

HEALTH  PLA^:S 

School  employees;  San  Francisco  unified  school  district  may  provide 

its  employees  with  certain  health  benefits  net  presently  provided 

for  by  the  city  and  county  health  gystera  3U 


HEARING 


Disciplinary;     power  of  civil   service  commission  to  reverse  decision 

of  apnolntin?  officer  of  employee  dismissal,  pursuant  to  charter 

sec  15U  65 

Orievance;     municipal  railway  grievance  procedure;    suspension  before 
hearing  U6 

Reopening;     decision  of  health  service  board  on  employee's  appeal 

final  57 

Vacation  of  streets;     board  of  supejrvisors'   Jurisdiction  to  vacate 

streets;  requirement  for  setting  hearinfi;   failure  to  post  funds 

for  costs  Ufl 

Variance;     jurisdiction  of  board  of  permit  appeals  to  hear     appeal 

from  derial  of  permit  application  where  variance  from  provisions  of 

the  planning  code  is  required  2k 
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-H-  Year  1968 

Cpinion  No 

HIDDEN  7AIJ,FY 

Boys  Ranch  School;     recor  si  deration  of  civil,    service  conmissl  on 

decision  J  Carroll    P,  Dutton  66 

HOFFMAN     67   32d  8U$ 

Ordinance  orohibltin?  "sittirr,  lylnf^  or  sleepinp  on  sidewalk"  75 

HCUSTNO 

Tax  exemption;  nonprofit  private  sponsor  of  low  income  housing         72 

Wisconsin  housing  sitej  sale  of  property  at  leso  than  market  value 

for  development  of  single  family  private  housing  36 

HCT^SING  ACCCMKODATTONS 

Displaced  persons;  legality  of  expenditure  of  public  funds  to  re- 
locate persons  displaced  by  redevelopment  projects  to  housing  accom- 
modations out  of  the  city  60 

HOUSIMG  CODE 

Enforcement;  authority  of  bureau  of  building  inspection  to  establish 
rules  and  regulations  to  assure  equal  enforcement  of  provisions         29 

HUNTERS  PCII';T  REGLAMATICN  DISTRICT 

Dissolution;  validity  of  proposal  53 
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HEiXLTH  SERVICE  SYSTSW  Year  1968 

Opinion  No 

APPEAL 

Emplojeej     decision  of  health  seivlce  board  on  employee's  appeal 

final  57 


SUPPLSMIiTlTAL  HEALTH  PLAN 

San  Francisco  unified  school  district}      district  may  provide  its 

employees  with  certain  nealth  benefits  not  provided  for  by  city  and 

county  health  plan  3U 
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Ha'STNQ  AUTHORITY  Year  I960 

Opinion  No 

MIDTCW^  PARK  PROJECT 

Acquisition}     lease  and  acquisition  to  a  nonprofit  corporation  37 

PROPERTY  TAXES 

In  lieu;     obligations  of  housinn  authority  to  make  payments  to  city 

in  lieu  of  property  taxes  ..83 
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-I-  Year  1966 

Opinion  No 

IMPROVOIEN'TS 

1966-1969  assessment  roll  90 

Il.Cg-.rATIBILITY 

Menber  of  a  city  commission]     can  member  of  a  comrcission  concurrently 

serve  on  board  of  directors  of  nonprofit  corporation  created   to 

finai^ce  public  facility  5l 

INCIIMBEKT 

Manager,   recreation  and  park  department}  appointment  to  position 

of  general  manager  while  incumbent  on  sick  leave  with  pay  8^ 

INDEBTEDNESS 

Municipal  $9 

INITIATIVE  CRDIK.\KCE 

Refuse  collection}     responsibility  of  landlord  of  multiple  family 

dwelling  to  collect  refuse  30 

INITIATIVE  PETITIONS     '"        '  ^  ^ 

Signatures;      registrar  of  voters  responsibility  regarding  certify- 
ing the  validity  of  signatures  on  initiative  petitions  70 


IN   LIEU 


Property  taxes;     obligation  of  the  housing  authority  to  make  pay- 
ments to  city  in  lieu  of  property  taxes  83 

Vacation  pay;     pro  rata  payment  for  vacation  earned  when  employee  re- 
tires December  3l8t  h$ 

INSPECTION 

Autcnobile  leasing;     applicability  of  sections  1186-1190  of  the 

police  code  62 

Dance  hall  ordinance  23 

INSPECTORS 

Bureau  of  fii*  prevention  and  public  safety;     consolidation  and 
reclassification  of  class;   investigator,  burea^i   of  fire  investiga- 
tion 21 

INSTRUMENTS 

Transfer  tax;     procedures  to  be  followed  arising  frran  amendment  to 
documentary  stamp  tax  88 
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.1-  Y»«r  1968 

Uplnlon  Mo 

lying  or  sleeoing  on  the  sidewalk,  etc"  75 

b'( 
INTERPRET    .    ^.^ 

Section  l5l.3.1j     fringe  benefits}  municipal  railway  platform  men  68 

J.       INTESTTnATCR 

Bureat  of  fire  investipation  K««r  21 


raVESTME>'TS 

Real  estate;     constitutionality  of  requested  rule  prohibiting;  build- 
inj?  insoectors  from  owriir^  real  property  in  San  Franci  sco 


2C 


IRRBTrULARITY 

David  J.  Sanches,  Jr;  validity  of  election  as  member  of  the  board  of 
education         ..,.«.  ^^  82 

ISSl'A>:SE 

CieneraL    oblipation  bonds  ?9 
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-J-  Year  1968 

C^lnlon  No 

JAIL 

Consolidation  of  city  and  county  Jail  facilities  under  sheriff's 

department  tif 

JURISDICTION 

Art  conmission;      skylights  for  6ARDT  l|lt 

n 

Board  of  permit  appeals;  jurisdiction  to  hear  appeals  from  denial 

of  permit  apnli cation  where  variance  from  provisions  of  the  planning 

code  is  required  2U 

Board  of  oermit  appealsj  Jurisdiction  to  overrule  disapproval  of 
_-.    application  to  enla.rge  a  nonconforming  sign  80 

Board  of  supervisorsj  Jurisdiction  to  anend  administrative  provision 

of  annual  salary  ordinance  55 

Board  of  supervisors;   requirement  for  setting  hearing  to  vacate 

streets  1|B 

Sheriff J     consolidation  of  Jail   facilities  6? 
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-L-  Y«ar  1968 

Opinion  No 

LIBOR  SURPT.r?   .\RFAS 

Preferences;     letrialation  necessary  to  require  preference  to  small 
businesses  in  labor  suidIus  areas  25 

LAND 

Cliff  House  pronerties;   subdivision  control;  proposed  development 

of  headlands  parcel  11 

!=■ 

lANDLCRDS 

Refuse  collectior;      ordinarcere   responsibility  of  landlord  of  multi- 
ple family  dwellinp  for  refuse  collection  30 

LANEMARKS 

Opinions;   landmarks  oreservation  advisory  board j   authority  to  speak 

and  publish  opinions  on  proposals  made  by  the  city  planning  commission         27 

LATE  CUIMS 

Charges;     imposition  for  charge     for  costs  of  apolications  for  permis- 
sion to  file  late  claim  and  for  waiver  of  statute  of  limitations  13 

LEASING 

Automobiles;  applicability  of  sections  1186-1190  of  police  code  to 
automohile  leasing  business  62 

LEAVES 

Reserve  duty;   right  of  temporary-  employee  to  pay  while  on  two  weeks 
military  reserve  duty  7S 

LK3ALITY 

Admission  fee;     San  Francisco  zoo;   deposit  in  special  fund;  collection 

by  San  Francisco  zoological  society  \9 

Apoealj     decision  of  health  service  board  or  employee's  appeal  final  $7 

Billboards;     legality  of  nermit  to  build  billboards  on  Broadway  Street 

100'  Treat  of  Polk  Street  h$ 

Chief's  operators;     chief  of  denartmert  selectirr  chief's  ooerators 
outside  of  civil  service  orocedure  2 

Commuter  tax;     legality  of  earrings  tax,  commuter  tax  and  business 

license  tax  U7 

Concession;     city  Jail  63 

Gardenins  contract;     water  department  reservoir  locations  in 
San  Francisco  9 
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-L-  Year  1968 

Opinion  No 

LETiALITY 


^ 


Public   funds;     legality  of  errenditure  of  funds  to  relocate  per- 
sons displaced  by  redevelooment  projects  to  housirr  accommo'iatlons 
outside   of  the  city  60 

Reversal  of  dismissal  65 

LB3I5UTION 

Citation  procedure;     misdemear.or  citations  5U 

Combining  redevelooment  and  housing  authority;  authority  of  board  to 
adopt  legislation  5 

Compensation  to  property  owners  6U 

Small  businesses  2$ 

LESSORS  62 

LIABILITY 

Mortgage  debt;  Kidtown  Park  project;  acquisition  and  lease  to  a  non- 
profit corporation  37 

Municipal  $9 

LIBRARY 

Federal  grant;  new  library  buildinf:;  public  law  560  91 

LICENSE 

Business  on  port  land;     application  of  city  ordinarces  to  businesses 
located  on   San  Frarcisco  Port  Authority  property  32 

LICENSE  FEES  62 

LICENSES 


Taxicabs;  nom  transferable  69 

LIENS 

Deductions;  documentary  stamo  tax;  computation^  deductions  for  liens 

and  encumbrances  not  removed  at  time  of  sale  $8 

LIMITATIONS 


Charter;  sec  l5l.3.1>  para(f);  municipal  railway  platfoin  employees 

fund  7 

LIMITED  DEMOLITION 

Permit;  city  planning  commission;  authority  to  modify  demolition 

permit  pursuant  to  sec  1006.2(b)  of  city  planning  code  26 
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-L-  Year  1968 

Opinion  No 

LOITERKG 

Definition;     ordinance  nrohibitinp  sitting,  lying  or  sleeping  on 

sld«walk,   etc  75 

GARY  CHUNG  LOtlTE 

Veteran's  exemption;     1968-1969  assessment  roll  90 

LOW  INCCME  Hems'- NO 

Exemption;     property  tax  exemption  of  nonprofit  private   sponsors  of 

lew  cost  housinp  72 
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LANEMARKS  PRESERVATICN  AD7TS0RY  BOARD  Year  1966 

Opinion  No 

ADTHCRITY 

Opinions;  authority  to  speak  and  publish  opinions  on  proposals 

made  by  the  city  olanning  coramisaion  27 
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-M-  Year  1968 

Opinion  Mo 

MAIKTENAKCE 

Klnl  park  program  8Sf^7 

MANDATCRY  CR  DIRFCTCRY 

"Shall"}     vise  of  word  "shall"  in  sectiors  171.1.3  I''  171.1.12  indicates 

the     provisions  are  mandatory  rather  than  directory  33 

MAP 

Subdivision}     Cliff  'louse  and  adjacent  properties;  proposed  develop- 
ment of  "headlands"  parcel  11 

:.\RINA  HARBCR 


Revenues}   small  craft  arbor 

MARTNE  FTR3AAK 

Ernest  A,   ""crdsen;     right  to  return  to  position  of  marine  enpineer, 
flrehoat  pursuant   to  sec   3^.3  of  the  c'^arter 

MARKET  VALIE 


Wisconsin  Street  housing  site;      sale  thereof  at  less  than  market 

value  for  development  of  private  housing  36 


'•::-KB£RS 

TAB:     elipibility  for  membership  in  retirement  system,   holiday  com- 
pensatior,    sick  leave,   social    security  benefits  and  vacations  1 

MEMCRAKPrM  OF  AGREFMENT  22 

MENTALLY  ILL 

Secuirity;     responsibility  for  security  of  mentally  ill  at  psychiatric 
hospiUl  39 

METROPOLITAN    CREDIT  EXCHANGE  CF  SAN   FRANCISCO 


Robert  Vest}     conflict  of  interest}     clerk  engaging  in  business  of 
collection  agency  35 


KTDTCWK  PARK 


Nonprofit  corooration}     acquisition  and  lease  to  r onprof it  corpora- 
tion 37  u 


MILITARY  ic   ^/ETERANS  CODE 

Sections  369,   395  '^  395.01  re  military  leave  with  pay  79 

MILITARY  .3ERVTCE 

Temporary  enrployee;      right  of  temporary  employee  to  nay  while  on  two 

weeks  military  reseirv©  duty  79 

Certification}     calculation  of  seniority  of  employee  reached  for 
certification  while  in  the  military  service  lU 
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-M-  Year  1968 

Opinion  No 

MINI   PARK  FRXRAM 

Maintenance;     delegation  to  neighborhood  groups  89 

MI5DE-a:A?;CR  CITATiaiS  5U 

MOBILE  CA^LE  GAR 

Certificate J     proposed  mobjip  cable  car  operation;   requii^ment  of  certi- 
ficate of  public  convenience  and  necessity  U2 

:c:  2 

^„.o.^      .^^  p.onertv  JS 

Refuse  ordinance;  resDonsibiTity  of  lar.dlord  of  multiple  family 

dwelling  for  refuse  collection  30 

"HODIFr* 

Definition;  city  olanning  commission;  authority  to  modify  demolition 

permit  pursuant  to  sec  1006, 2(b)  of  city  planninr  code  26 

MCUir-CMERY  AND  LOMBARD  STREET 

Vacation;  Jurisdiction  of  board  of  supervisors  to  vacate  streets; 
requirements  for  setting  hearinej  failure  to  nost  funds  for  costs  U8 

MORATCRIUKS 

Building  permit  applications;  authority  of  board  of  permit  appeals 

to  grant  moratoriums  in  appeals  from  building  permit  applications 

where  possible  nuisance  abatement  exists  76 

MORTGAGE  DEBTS 

Midtown  Park  project;  acquisition  and  lease  to  nonprofit  corporation      37 

I-nJLTIPLE  DWELLIKOS 

Refuse  collection  30 

:-nJKICTPAL  AFFAIR 

Health  service  system;  San  Francisco  unified  school  district  may 
provide  its  employees  with  certain  health  benefits  not  presently  pro- 
vided for  by  the  health  service  system  3U 

MUNICIPAL  COUTrr 

Conflict  of  interest;  deputy  municipal  court  clerk  engaging  in 

business  of  collection  agency  3? 

MUN'TCIPAL  RAILWAY 

Grievance  procedure;  charter  sec  lU8;  termination  of  probationary 

employee  as  affected  by  grievance  procedure  22 
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HUNTERS  POINT  RECL\MATION  DTSTRIGT 
Dissolution 


MMCCR  Year  1968 

Opinion  No 

53 


CATH 

Deletiorsj   California  Constitution  article  yji,   sec  3j  deletion  of 
oarapraph  in  oath  required  to  be  taken  by  all  public  officers  and 
employees  iq 


REAPPORTIONHEKT 


RELOCATION  SERVICES 

Contract;  authority  of  the  Mayor  to  enter  into  a  contract  with  an 
independent  contractor  re  redevelopment  agency  relocatior  serviceaj 
relocation  be  other  governmental  action 


59 
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MUKIOIPAL  RAILV/AY  Ifear  1966 

Opinion  No 

FUND 

Charter  sec  151.3.1}     municipal  railway  platfonn  employees'    fund  7 

IRTTTA^'gE  P^CCEDURES 

>usoenelonj     before  hearing  U6 
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-N-  Year  1966 

Opinion  No 


NETGHBCRHOODS 


Mini  parks;  delegation  of  maintenance  to  neighborhood  grouos  89 

.   NONCONFORKING  SIGN 

P        Application;  jurisdiction  of  board  of  permit  appeals  to  overrule 

disaporoval  of  application  to  enlarge  a  nonconf ormj nf  sign  80 

NONPROFIT  CORPORATION 

Membership;  can  member  of  city  commission  concurrently  serve  on 
board  of  directors  of  nonprofit  corporation  created  to  finance  a 
public  facility  ^1 

NONTRANSFERABLE 

Licerses;  permits  or  licenses  for  the  operation  of  taxicabs  may  be 

made  nontransferable  69 

NUISANCE  ABATg-^ENTS   " 

Moratoriums;     authority  of  board  of  permit  apneals  to  grant  morator- 
iums in  appeals  from  building  permit  apolication  where  possible 
nuisance  abatement  exists  7^ 

NORTH  WATERFRONT  ASSOCIATION  ^0 

see  also  \iQ 
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-0-  Year  1968 

Opinion  No 

OATH 

Deletion}   :alifornla  Constitution  article  XX,  sec  3j  deletion  of 

paragraph  ir  oath  req\ilred  to  he  taken  by  all  public  officers  and 

employees  10 

OBLIGATTCNS 

Board  of  supervisors;  approval  of  applicatior  for  federal  grant} 

obligation  of  board  to  appropriate  funds  ir  connection  therewith  Ul 

Housinp  authority}  obliration  to  make  payments  to  city  in  lieu  of 

property  taxes  83 

Mini  parks  89 

OBSTRl'CTIOKS 

Sewer  easements  93 

offb:ses 

Disciplinary  actions}   standards  of  disciplinary  action  for  health 
department  and  district  health  centers  6 

Misdemeanor  citations  5U 

OPEN  SPACE 

Grant}  mini  nark  orocram}  delegation  of  maintenance  to  neighborhood 

groups  89 

CPPCSITICN 

Busing}     authority  of  board  of  suoervisors  to  place  declaration  of 

policy  on  June  U,  1968  ballot  opposing  cross-city  busing  of  San 

Francisco  school  children  15 

ORDINANCES 


Business  tax,   etc  ll7 

see  also  73 

Consolidation]     jail  facilities  under  sheriff's  department  67 

Dance  hall  23 

Real  property  transfer  tax  88 

Refward}     proposed  ordinance  re  reward  for  apprehension  of  person  dis- 
charging fireann  at  firemen  while  on  duty  8U 

"Sitting,  lying  or  sleeoing  on  the  sidewalk,   etc"  75 
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-0.  Year  I960 

Opinion  No 

CCTSIDE  ACTI7TTTES 

S«c  222  rej     car  member  of  a  city  commission  concurrently  sei^e  on 

board  of  dlroctors  of  ronoroflt  corporation  created  to  finance  a 

public  facility  5l 

CTER-IEAD  TRANHT  SYSTEM 

Airport  5l 

CWKER 

Real  property}     oroposed  legislation  providing   for  compensation  to 

owner  of  real  oroperty  dimirished  in  value  due  to  aoning  change  6U 
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-P-  Year  1968 

Opinion  Ko 

PARKS  AI!C  PL/vY^.RClTDS 

Conversion J     authority  of  recreation  and  pari*  commission  to  change  -i 

designation  of  city's  parks  and  playgrounds  20 

PAY?-1EMT9 


I 

I 


Housing  authority;     obligation  of  housing  authority  to  make  payments 

to  city  in  lieu  of  property  taxes  83 

Social  securityj     TAB  members,  eligibility  for  1 

Vacation;     pro  rata  oayment  for  vacation  earned  when  employee  retires 
December  31st  ^ 

PENAL  CODE 

Section  U025  re  jail  store  63 

PERMITS 

Auction  ylj 

Automobile  leasing;  applicability  of  sec  1186  &  1190  of  police 

code  to  automobile  leasing  businesses  62 

Billboards I  legality  of  permit  to  ereot  billboards  on  Broadway  Street 

100 •  west  of  Polk  Street  UO 

Dance  hall  23 

Hearings  2U 

Limited  demolition;  olty  planning  commission;  authority  to  modify 
denolition  permit  pursuant  to  sec  1006.2(b),  city  nlanning  code  26 

Mobile  cable  car   operation  1^. 

Sign;  jurisdiction  of  board  of  permit  anneals  to  overrule  disapnroval 

of  application  to  enlarge  a  nonconformin.T  sign  80 

Taxicabs;  oenaits  or  licenses  for  the  operation  of  taxicabs  mav  be 

made  nontransferable  69 

o:.  o:. 

PETITTCW3  ('«, 

Dissolution;     Hunters  Point  Reclamation  District  53 

Siflpiaturea;     registrar  of  voters  responsibility  rBp-ardinr  certifying 

the  validity  of  signatures  on  Initiative  netitions  70 

PIPELINE  EASEMZN'T'S  93 
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-P-  Y««r  1968 

Opinion  No 

PL""  ^^' '  IR^t'.'T 

r:   library  building  91 

PLATFORM  EMPLCTEES 


Fundj  charter  sec  l5l.3.1»  paragraph  (f)  7 

Fringe  berefits  68 

POLICE  CODE 

Sec  1075  re  mobile  cable  car  operation  U2 

Sec  1079  re  taxicab  licenses  69 

Sec  1186  &  1190  i^  automobile  leasing  businesses  62 

Sec  1259  re  "associate"  7U 

POLICE  PCWER 

City  and  county  of  San  Francisco}  apolication  of  city  ordinances  to 
businesses  located  on  port  authority  property  32 

Zoning  changes}  oroposed  legislation  providing  for  compensation  to 

owner  of  real  property  diminished  in  value  due  to  zoning  changes         6U 

POLITICAL  ACTITITIES  28 

POSSESSORY  INTEREST 

Midtovn  Park  project;     acquisition  ard  lease  to  a  nonprofit  coiporation       37 

POTRERG  HILL  ACTICti   CCtC-lITTEE 

Var  housing   site}      file  no  197-66;  Wisconsin   temporary  war  housing 

site}   sale  thereof  at  less  than  market  value  for  development  of 

single  family  private  housing  36 

POWERS 

Charter  7 

Civil    service  commission  66 

Civil  service  commission;     charter  sec  15U}  power  to  reverse  decision  of 
appointing  officer  of  employee  dismissal  pursuant  to  sec  15I4  65 

PREFERENCES 

Small  businesses  25 

PRESP-TATiq: 

Late  claim;     imposition  of  charge  for  costs  of  applicatlors  for 

t>«nnl83lor>  to  file  late  claims  and  for  waiver  of  statute  of  limlta- 

tlors  ';;''"  j!   >iiFjL;_^j..La  ^  1^; 

PRICE 

New  building  code}      should   sale  price  include  cost  of  publication  92 
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-P-  Year  1968 

Opinion  No 

PRISON 

Commiesarj-j      legality  of  private  corcesaionalre  in  city  jail  63 

PRISON   -  MADE  nCCDS 

Pi-rchase;     car  city  ard  rounty  of  Sar  Francisco  purchase  rrlson-made 

goods  12 

f      PHOTATIOKARY  BtPLOYEE 

Termination;     charter  sec  iLiP;    tenninaticn  of  employee  as  affected 

by  nunicipal  railway  grievance  procedure  22 

PROBATICriA'^^'  FERTCr. 


Carroll  P.   Dutton;      termination  at  boys  ranch  school  66 

PRCCSDURES 

Creation  of  fund  7 

Misdemeanor  citations  5I1 

Real  property  transfer  tax  68 

'^  Relocation   services  60 

Termination  of  eraoloyinent  22 

T    -    ■ 

PROGR.^S 

Relocatior.j     authority  of  Ilayor  to  enter  into  a  contract  with  an  in- 
deperdent  contractor  re  redevelopmert  agency  relocation  services; 
relocation  by  other  governmental  actions  3 

rs  '. 

PR(HIBTTTCT? 

Kocconforming  signs  60 

•Sitting,  lying  or  sleepin?  on  sidewalk,   etc  ordinance"  75 

PROJECT 

Mldtown  Park  37 

PROPERFf 

Building  inspector  J     constiti:tionality  of  requested  rule  prohibiting 
ir specters     from  owTiing  real  property  in   San  Francisco  28 

U 
Taxes  83 

Tax  exenptionj  nonprofit  private  sponsors  of  low  income  housing  72 

PROPERTY  lUTEREST 

Police  power;  proposed  16^:1  slati on  providing  for  compensation  to 

owner  of  real  property  diminished  in  value  due  to  zoning  changes  6U 
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-P-  Year  1968 

C^inion  No 

PROPOSAL 

Potrero  Hill  action  committee  36 

PROPCSITIO:  U 

Tax  exemption  72 

PRCPcsiTia:s 

Resubmission  U9 

PRORATA  PAYMENT 

Vacation  k$ 

PSYCHIATRIC  HOSFITAT. 

Seeurityi  responsibility  for  security  of  mentally  ill  at  hospital        39 

PCBLIC  ASSEMBLY  23 

PUBLICATTa'S 

Opinions}     landmarks  preservation  advisory  board;  authority  to  speak 

and  publish  opinions  on  proposals  made  by  city  planning  commission  27 

PUBLIC  BODY 


Interpretation  91 

PUBLIC  Ca:7E?:^ENCE  A^'D  NECESSITY 

Kobile  cable  car  operation  U2 

PUBLIC  atPLOYEE 

Oath|     California  Constitution  article  XX,    sec   3;  deletion  of  para- 
graph in  oath  required  to  be  taken  by  all  employees  and  public  officers         10 

PUBLIC  RTJDS 

Relocation  services;  legality  of  expenditure  of  public  funds  to  relocate 

persons  displaced  by  redevelopment  projects  to  housing  accommodations 

out  of  the  city  60 

PUBLIC  LVV  $60 

Irant;  opinion  of  counsel  for  applicant  city  and  county  relative  to 

power  to  receive  and  expend  federal  funds;  contract  with  the 

United  States  of  America  and  undertake  public  works  planning  91 

PURCHASE  12 

PURCHASINT  PROCEDURES 


Preference;   legislation  necessary  to  require  preference  to  small 

business  or  businesses  in  labor  surplus  areas  2$ 
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POLICE  CCMMISSION  Year  1968 

Opinion  No 

:ONFLICT  CF   INTEREST 


I 


Transit  systemj     car  member  of  a  city  conmission  concurrently  serve 

on  boaxnl  of  directors  of  nonprofit  corporation  created  to  finance 

a  public  facility  5l 

JAIL  FACILriES 

Consolidation;     city  and  county  jail  under  the   sheriff's  department  6? 

MOBILE  CABLE.  CAR 

Cartificate  of  public  convenience  and  necessity  U2 

pe:^.its 

Taxicabsi  permits  or  licenses  for  operation  of  taxicabs  may  be  made 
nontransferable  69 


see  also 
POLICE  DEPARTMENT 
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POLICE  DEPARTMENT  Tear  1968 

Opinion  No 

AUCTICNSERS  7U 

ADTCMCBILE  LEASING 


•  TOk/  T  r 


Police  code;     applicability  of  sections  1186-1190  62 

C0!:CE53ia« 

City  Jail J     legality  of  private  concessionaire  in  city  jail  63 

DAflCE  HALL  ORDINANCE  23 

KISDDffiAKCR  GITATTCN5 

Procedures  5U 

SIDEWALK  ORDINANCE 

"Sitting,  lyinF  or  sleeping  on  the  sidewalk,   etc"  prohibited  75 


see  also 

POLICE  CCMHSSICN 
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PUBLIC  HEALTH  DEPARTMOIT  Year  1968 

Opinion  No 


DISMISSAL 


Reversal}  power  of  civil  service  commission  to  reverse  decision 

of  appointing  officer  of  employee  disrissal  pursuant  to  charter  sec  l5U     6$ 


MENTALLY  ILL 


Security;  responsibility  for  security  of  mentally  ill  at  psychiatric 
hospital  39 
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PUBLIC  DTTLITIES  DEPARTMENT  Year  1968 

Opinion  No 
GARDENIKQ   SERVTCES  9 

GRIEVAMCE  PROCEDURES 

Charter  sec  lUBj     termin»ti.or  of  probatlorar:/^  employee  as  affected  by 
municipal  railway  grievance  procedure  22 

Suspension;     before  grievance  hearing  U6 
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PUBLIC  WORKS  DEPARTMUJT  Year  1968 

Opinion  No 

ADTHORT^T 

I^les  and  regulations;     authority  of  bureau  of  building  inspection 
to  establiBh  rules  and  regulations  to  assure  equal  enforcement  of  the 
retroactive  provisions  of  the  housing  code  29 

BUTLDTKn    TrSPfgrORS 

Real  property}     constitutionality  of  requested  rule  prohibiting 

buildinp  inspectors  from  owr  inp-  real  property  in  San  Francisco  28 

FURKTTPRE  HART 

Electrical  codej     applicability  of  to  mart  61 

HFADUKDS  PROPERTY 

Subdivision  property;     Cliff  House  ard  adjacent  properties;  proposed 
development  of  headlands  oarcel  11 

SEWER  EASPIENTS  93 
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-Q-  Year  1968 

C)>lnlon  No 

Darid  J.  Sanchez;   validity  of  election  confirming  David  J.   Sanchez 

as  member  of  the  board  of  education  82 
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Vaterans  status;     reserve  status  as  constituting  qualification  for 

veterans  preference  points  38 
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-R-  Year  1966 

Opinion  No 

RANKS 

Consolidation  21 

REAL  ESTATE 

Building  inspectors  28 

REAL  PROPERTY  TRANSFER  TAX  88 

RSAPPCRTICMBNT  CASES 

Municipal  bonded   indebtedressj      effect  of  cases  on  sec   IC  of  Art  XI  of 

th«  California  Constitution  requiring  2/3  vote  of  the  electorate  to 

Incur  indebtedness  59 

REAR  LOT  EASiyENT 

Sewer  93 

RECEIPTS  8 

RECLASSIFTCATTg. 

Diamond  Heiphtsi     jurisdictior  of  board  of  supervisors  to  deny  re- 
classification 31 

Firemen  to  chief's  operators}     legality  of  chief  of  department 

selecting  chief's  operators  outside  of  civil   service  procedure  2 

Inspector,  bureau  of  fire  oreventlon  and  investigator,  bureau  of 

fire  investigation  21 

°-^    t.  Ernest  A,   Tordsenj     marine  fireman j     right  to  return  to  position  of 

marine  engineer  on  fireboat  pursuant  to  sec  38.8  of  charter  U 

REC0K8IDERATICN 

Carroll  P.  Dutton;     termination  of  appointment  at  Boys  Ranch  School  66 

RE?y:;DS 

Documentary  stamp  tax  88 

REFUSAL        -o 

declassification;     Diamond  Heights  31 

^^EFUSE  CCLLECTIOW  ORDINANCE 

Multiple  dwellings;     responsibility  of  landlord  for  collection  30 

REGISTRATION 


Scowsf     validity  of  assessments  on  scows  DS-10  and  DS-11  17 

rroNs 


Building  or  toning;  apnlicatlon  of  olty  ordinances  to  businesses 

located  on  San  Francisco  Port  Authority  property  32 
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-R-  Year  1968 

Opinion  No 

REOULATTCr.S 

SubdlTlsJ  or,  controli     Cliff  House  and  adjacent  propert^.es  11 

REHOL'SINC.   BUREAU 

Displaced  parsons  60 

RELOCATION 

Mldtovn  Park  apartmentsj     acquisition  and  lease   to  a  nonprofit  cor- 
poration 37 

m'  ■' 

Public  fijndsj     legality  of  expenditure  of  public  funds  to  relocate 
persona  displaced  by  redevelopment  projects  to  housing  accOTunodations 
outside  of  city  60 

Redevelopment  agency;  authority  of  Mayor  to  enter  into  a  contract 

vith  an  independent  contractor  for  relocation  services  3 

RIM07AL 

Covenant;  stipulations  as  to  character  of  improvements;  covenant  run- 
ning with  the  land;  method  to  remove  covenant  52 

RENTALS 

AutOTiobiles;     apnlicabili ty  of  sec  1186-1190  of  the  police  code  to 
automobile  leaslni?  businesses  62 

Sub-sidewalk  snace;     right  to  charge   rental  for  use  of  soace  where 

city  holds  title  to  street  area  81 

R-1  to  R-3 

Hi  amend  Heights   redevelopment  project  31 

anna,  iiax^orj      ii* 
RECPEM 
k£\       Appeal;     decisior  of  health  seirvice  board  on  employee's  apneal   final  57 

REQUIREHEMTS 

Building  code  and  nonprofit  groups  23 

2/3rds  vote  59 

RESERVOIRS 

3ir3ening  contract  9 

resclcttct:s 

Charge  at  zoo;     proposed  resolution  stating  board  policy  re  admission 

to  «oo|   validity  thereof  in  light  of  charter  sec  22  ^-  U2  U3 

Federal  grant;     approval  of  application  for  federal  grant;   obliga- 
tion of  boaixl  of  supervisors  to  appropriate  funds  in  connection 
therewith  Ul 
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-R-  Year  1968 

Opinion  No 

HE:'-"0?:SIBILITY  7«rtr-  ■  • 

Lardlord;     refuse  collection  30 

Mentally  ill}     respcnaibiltty  for  mentally  ill  at  psychiatric  hoapital  39 

Registrar  of  voters;     regarding  certifying  the  validity  of  s'gnatures 

on  initiative  petitions  70 

■      RESTRI  cm  CN 

Property  ownership  28 

Streets  and  sidewalksj     sitting,  lying  or  sleeping  prohibited  75 

RESraMISSICN 

Bond  issuej     defeated  bond  issue}    substantially  similar  proposition 

cannot  be  submitted  at  election  held  within  six  months  of  prior 

election  U9 

RETIREyaiT 

December  31st;     prorata  payment  for  vacation  eaired     when  employee 

retires  December  31st  U5 

"Shall"}  use  of  word  indicated  that  provisions  are  mandatory  rather 

than  directory  33 

Tax  appeals  board  members;  eligibility  for  membership  in  the  retire- 
ment system  1 

RETENl'E 

Marina  Harbor}     small  craft  facilities  8 

REVERSAL 

Dismissal}     power  of  civil  service  commission  to  reverse  decision  of 
appointing  officer  of  employee  dismissal  pursuant  to  charter  sec  lU$  65 

REVISION 

Dance  hall  ordinance  23 

Oath  of  office}  deletion  of  paragraph  in  oath  required  to  be  taken 

by  all  public  officers  and  employees  10 

RE^'ARD 

Ordinance;  proposed  ordinance  re  offer  of  reward  for  apprehension  of 
persons  discharging  firearm  at  firemen  while  on  duty  8U 

RI3OTS 

Glsnlssed  employee  65 
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K8CR         -R-  Year  1968 

Opinion  No 

RULE  36 

Civil  service  department  28 

RULES  A.VD  RESULATTCNS 

Public  works;     equal  enforcement  of  the  provisions  of  the  housing  code  29 

RULES  CF  CCNDUCT 

Public  works;     constitutionality  of  requested  rule  prohlbltinp  build- 
ing inspectors   from  owning  real  prooerty  in  San  Francisco  28 

ore  of 
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RECREATia'  .\ND  PARK  CCHMTSSION  Year  l$6ft 

Cpinion  No 

BOKD  ISSUE 

Resubmission  after  defeat}      limitation  li? 

3SNERkL  >l,\J.AGER 

Appointment)  incumbent  en  sick  leave  with  pay  85 

SENIOR  ZT^.TZR 


» 


Bequest  of  LeRoy  H.  Vane  8? 

ZOC 

Charge;     nroposed  resolutior  stating  boarrt  nolicy  re  admission  charge 
at  800}   validity  thereof  in  light  of  charter  sec  22  *.  U2  U3 

see  also  19 


see  also 
RECREATION  AKD  PARK  DEPARTMENT 


i 


ld?l  tasY  MO                0  MA" 

V8 

9S^«^'o  noiesirabA  art  ^;:?.  Jo  ■   v.r-'^  •^ax.-'s.'^B  "rof-iuloc^i  bee, 

91  .......r     -,vo 


i^;^ri5 


■^ 

iT'^^iT     rrxe,'\a 

'1  <- 

■ 

■   -1     --.M-'/rTD 

RECIffiATTCN  .\ND  PARK  DEPARTMENT  Year  1968 

C^lnlon  No 

AUTHORITY 

Parks  and  playp rounds;     authority  of  commission  to  change  desig- 
nation of  city's  parks  and  playgrounds  20 

MARINA   'W^Lh  CR.\FT  HARBOR 

Revenue  facilities  8 

ZCO 

Admission  feej  deposit  in  special  fund;  collection  by  zoolof^ical 

society         »U»i    u'JVxaa    Jt    f^on  19 

see  also  U3 


see  also 
RECREATION   AND  PARK  COMMSSION 
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'•ODIfBLOPMENT  A0!i3CC7  Y«ar  1968 

Opinion  No 

ACME  BREWERY 

Improvefflents)     stinulations  as  to  character  of  improveraentsj  coven- 
ant runrinp;  with  the  land;     method  of  removing  the  covenant  $2 

DI.Wa:D  HEIGHTS  REDE'/ELQPMKNT  PROJECT 

Reclassification  31 

PUKCTICWS 

Transfer;     possibility  of  city  planninf»  ccmmission  exercising  powers, 
functions  and  duties  of  agency  16 

RELOCATKaJ   SERTr:ES 


Contract;     authority  of  the  Mayor  to  enter  into  a  contract  with  an 
independent  contjpactor  re  redevelooment  agercy  relocation  services; 
relocation  by  other  governmental  actions  3 

Displaced  persons;     legality  of  expenditure  of  public  funds  to  relocate 

persons  displaced  by  redevelopment  projects  to  housing  acrommodations 

out  of  the  city  60 

SAK   raA?>'CISCC  Hg'STNG  AUTHORITY 

Legislation  re  combining  functions  5 
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REGISTRAR  OF  VOTERS  T««r  1968 

Oolnion  No 

COtRTERG 

El©ot?ona;     use  of  computers  for  official  canvass  after  electioM  71 

DATID  J.   SANCHEZ,   JR.  ■> 

Elect! onj     validity  of  electior  confirming  David  J.   Sanchea,  Jr.   as  a 
member  of  the  boar^  of  education  82 

SIGNATURES 

Initiative  petitions}     responsibility  regarding  certifying  the  valid- 
ity of  sigr^atures  on  initiative  petitions  70 


RETIRIMHIT  SYSTEM  Ye»r  1968 

Opinion  No 

TAX  APPEALS  BOARD 

Membership}  eligibility  for  membership  in  the  retirement  system, 

holiday  compensation,  sick  leave,  social  security  benefits  and 

vacations  1 
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-S-  Year  1968 

Opinion  Ko 

SALARY  STANDARD! ZATICTi  CRDTNANCE 

Amendment  55 

"SALE" 

Defined  61 

SALE 

Visconsin  housing  site;     sale  thereof  at  less  than  market  value  for 
develonment  of  single  family  private  housing  36 

DAVID  J. SANCHEZ^  JR 


Election;     valid^  t.-  of  elect^cr  confirming  David  Sanchez  as  a  mem- 
bar  of  the  board  of  education  82 

SCHOCL  C'-'ILDRSN 

Busing  J  authority  of  board  of  snnerv"  sons  to  place  declaration  of 
policy  on  June  U,  1966  ballot  opposing  cross-city  busing  of  San  Francisco 
school  children  15 

SCHOOL  EMPLOYEES 

Health  benefits  3U 

SCCWS 

Assessments;     validity  of  assessments  on  scows  DS-10  and  DS-11  17 

SEASIDE  OIL  COMPANY 

Assessments  90 

"SECCNDAHY  EASaffiNTS"  93 

SECURITY 

Mentally  ill;     resoonsibility  for  security  of  mentally-  ill  at  psychiatric 
hospital  39 

SELECTION 

Chief's  operators;     legality  of  chief  of  department  selecting  chief's 
operators  outside  of  civil  service  orocedure  2 

SELLERS 

Electrical  items;     applicabilitr  of  municipal  electrical  c^de  to 

Furniture  iMart  61 

SEUICR  CHHTER 

L.H.   Vane;     bequest  of  87 

SEKICRITY 

Military  service;  calculation  of  seniority  of  employee  reached  for 
certification  while  in  the  military  service  lU 
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-S-  Year  1968 

Opinion  No 

SERVICES 

rr»rdenlrgj     legality  of  contract  for  gardening  services}  Water  7". 

Department  9 

Relocation;     authority  of  Mayor  to  enter  into  a  contract  with  an 

independent  contractor  for  relocatior   services  3 

SER\n:ENr  EsrATE  93 

SEWro  EASEMENTS  93 

Definition;     use  of  word  "shall"  in  charter  sec  171.1.3  and  171.1.12 

indicates  tnat  provisions  are  mandatory  rather  than  directory  33 

SICK  LEAVE 


Aopointnent}  position  of  ger.eral  manager,  recreation  and  park 

department  while  incumbent  is  on  sick  leave  with  pay  85 

TAB  members;   eligibility  for  membership  ir  the  retirement  system, 

holiday  compensation,  sick  leave,  social  security  benefits  and 

vacations  -  1 

SIDEWALKS 

Skylights;  BARDT  UU 

SIGHTSEEING  BUS 

Mobile  cable  car  operation;  certificate  of  public  convenience  and 

necessity  Li2 

SIGNATURES 


Initiative  petitions;     responsibility  of  registrar  of  voters  repiarding 
certifying   the  validity  of  sictnatures  on  initiative  petitions  70 

SIIN   CRDINANGES 

Intemretation;      Jurisdiction  of  board  of  permit  anneals  to  overrule 
disapcroval  of  application  to     enlarge  a  noncorforminr   sign  80 

SIGNS 

Applications;     Jurisdiction  of  board  of  permit  appeals  to  overrule 

disapproval  of  apnlication  to  enlarge  a  nonconform! np^  sign  80 

Billboards;     legality  of  permit  to  erect  billboards  on  Broadway  Street 

IOC   west  of  Polk  Street  UO 

SINGLE  FAMILY  HOUSING 

Wisconsin  housing   site  36 

SITE  see  above  36 
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-S-  Year  1968 

Opinion  No 

"SmTNTr^    LTPJT.   OR  SLEFPTNO" 

Prohibitive  ordirance  75 

u 

SKYLr.HTS 

B/VRDT:     art  conniission  Juriadictlorj  Market  Street  stations  UU 

SMALL  CRAFT  HARBOR 

ReTenues)     facilities  8 

SOCIAL  SECITRITY 

TAB  members  1 

SFCMSCRS 

Tax  exemption;     property  tax  exemption  of  nonprofit  private  sponsors  11 

of  low  income  housing  72 

STAMPS 


Recording  instruments;  real  property  transfer  tax  ordinance  8B 

STAMP  TAI 

Conputation;     deduction  for  liens  and  encumbrances     not  removed  a t 

tine  of  sale  $6 

STAKDARDS 

Dance  halls  23 

"STAKDARDS  FOR  DISGIPLTHARY  ACTTON"  u. 

Department  of  public  health  6 

STATE  GCNSTITUTIC<s- 

TAB  board;     sec  9.5,  Art  Kill  1 

STArUS 

Reserves;     reserve   status  as  corstitutinp  qualification  for  veterans 
prtiference  points  38 

STATUTE  OF  LIMITATIONS 

Waiver;     imposition  of  chan?e  for  costs  of  applications  for  permis- 
sion to  file  late  claims  and  for  waiver  of  statute  of  limitations  13 

STTPCLATICNS 


iBiprovements;     planning  commission;  character  of  improvements;   cov- 
enant runninK  with  the  land;  method  of  removing  the  covenant  02 

STORE 

County  Jail;  legality  of  private  concessionaire  in  city  jail  63 


STREETS 


Sub-sidewalk  81 
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-S-  Year  1968 

Opinion  No 

'/acation;     board  of  supervisors'    jurisdiction  to  vacate  streets} 
requirements  for  settini?  hearlnp;     failure  to  post  funds  for  costs  U6 

STREETS  <f  HIGHWAYS  GCDE 

Sec  B300-837U  re  vacation  of  streets  $0 

STREETS  AND  SIDEWALKS 

Sitting,  lyini^  or  sleeping  prohibited  75 

SUBDT7ISI0N  HAP  ACT  11 

SUBDI 71 Slews 

Definition;     Cliff  House  and  adjacent  properties  11 

SUB-SIDEWALK  SPACE 

Rental;  right  to  charge  rental  for  use  of  space  where  city  holds 

title  to  the  street  area  81 

SLTPLEKENTAL  HEALTH  PLAN 

School  district;  San  Francisco  unified  school  district  may  provide 

its  employees  with  certain  health  benefits  not  presently  provided 

for  by  the  city  and  county  health  seirvice  system  3U 

SUSPEKSIOK 

Platform  employee;  municipal  railway  grievance  nrocedure;  suspension 

before  grievance  hearing  U6 
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SAK  FEIANCISCC  GQJFRAL  HOSPIFAL  Year  1968 

C^lnion  No 


DISMISSAL 


Rerersali     power  of  civil  service  commission  tc   reverse  decision  of 
appointing  officer  of  employee  dismissal  pursuant  to  charter  < 

sec  1$U  ^5 


ME>rrALLY   ILL 


Security;     responsibility  for  security  of  mentally  ill  at  psychiatric 
hospital  29 
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SAN  FRANCTS':C  HCT'STNG  AUTHORITY  Year  1968 

Ooinlon  No 

FTHCTIOK'S 

Lej^islation  to  combine  functions  of  the  authority  with  those  of 

the  redevelcoment  agency  5 
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SPiH  FRANCISCO  TNTBRNATIONAL  AIRPORT  Year  1968 

Opinion  No 

CONFLICT  CF   INTER^.^T 

Transit  syste-nj      can  member  of  city  conuniasion  concurrently  serve  on 

board  of  directors  of  nonrrofit  corporation  created  to  finance  a 

public  facility  ti 
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SW:  FRANCISCO  PORT  AUTHORITY  Year  1968 

Opinion  No 

BDSINESS_J£CA7TT!L 

City  ordinances;     apolication  of  city  ordinances  to  businesses 

located  on  port  authority  property  32 
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SAN  FRAKCTSCO  PUBLIC  LIBRARY  Year  1968 

Opinion  No 

■^60 


Federal  grant}  opinion  of  counsel  for  appllctunt  city  and  county 

relative  tc  newer  to  receive  and  expend  federal  funds,  contract  with 

t^.r  United  States  cf  Vmerica  an  i  undertake  public  works  planning  91 
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SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  Year  1968 

Opinion  No 

SUPPUgy^  "■'    "E.'^LT!!  PLAN 

He  .;     district  may  provide  its  employees  with  certain  health 

bwrpiMts  net  prrsently  p^nvided   Tor  by   the  city  and  county  health 
servi  ee  system  ill 
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SAN  FRANCISCC  ...oa:;iCAL  SOCIETY  Year  15>68 

Opinion  No 

Z^^-  uirtjcwoii     legality  cf  also  beir^^  emplcyed  by  zoclcgical 
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SHERIFF  Ye*r  1968 

Opinion  No 

CITY  JAIL 

Concessionj  legality  of  prdvmte  concessionaire  in  city  jail  63 

Consolidation;  city  prison  and  county  jail  at  Hall  of  Justice  6? 

EVICTIONS 

Fundsi     request  for  funds  by  sheriff  for  evictions  under  sec  117U 

of  the  code  cf  civil  procedure  16 
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-T-  Year  1968 

(pinion  No 

TAXATION 

Private   sponsors;     prooerty  tax  exemption  of  nonprofit  private  i:. 

sponsors  of  low  income  housinp  72 

Scows;     validity  of  assessments  on  scows  DS-10  and  DS-11  X7 

TAX  BASS 

Contractors;  business  license  tax  ordinance;  validity  of  retrospec- 
tive operation  of  amendments  thereto  79 

TAXES 

Conrauter  lj7 

Housing  authority;      obligation  of  authority  to  make  payments  to  city 

in  lieu  of  property  taxes  83 

Raal  property  transfer  tax  8ft 

TAXI CABS 

Licenses;  permits  or  licenses  for  the  operation  of  taxicabs  may  be 

made  nontransferable  69 

TEACHERS 


Health  benefits;  San  Francisco  unified  school  district  may  provide 

its  employees  with  certain  benefits  not  provided  by  the  city  and 

county  health  service  system  3^ 

TEMPORARY  EMPLOYEE 


Reser'/e  duty;  right  to  nay  while  on  military  duty  79 

TENANT 

Dominant  and  servient;     definitions  93 

TERMTNATICW 

Charter  sec  lU8;     termination  of  probationary  employee  as  affected 

by  municipal  railway  grievarce  proceduire  22 

Civil  service  decision;     reconsideration  of  decision  in  termination 

of  probationary,  promotional  and  entrance  appointees  66 

"TIME  OF  WAR" 

Definition;     reserve  status  as  constituting  qualification  for  veterans' 
preference  points  38 

I      EFJIEST   A.rCRIiSg. 

Reclassification J     marine  fireman;      right  to  return  to  position  of 

marine  er.gineer  on  fireboats,  pursuant  to  sec  38.3  h 
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-T-  Y««r  1968 

Opinion  No 


FSinctions  of  redevelopment  aia;ency  to  city  planning  comniasion  18 

R«al  estate;  documentary  stamp  tax;  deduction  for  liens  and  encum-       1 
brances  not  removed  at  time  of  sale  58 

Relocation  procedures;   authority  of  Mayor  to  enter  into  a  contract 

with  an  independent  contractor  re  redevelopment  agency  relocation 

services;  relocation  by  other  goverrmental  actions  3 

TRANSPORTATTON 

fusing;  authority  of  board  of  supervisors  to  place  declaration  of 

policy  on  June  U,   1968  ballot  opposing  cross-city  busing  of 

San  Francisco  school  children  15 

2/3  70TE 

Reapportionment  cases  $9 
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TAX  APPEALS  HOARD  Year  1968 

Opinion  No 


HETIRaiENT  3Y9TB1 


Kemberaj  eligibility  for  membership  in  the  reti  rement  system, 
holiday  compensation,  sick  leave,  social  security  benefits  and 
vacations 
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TAX  COLLBCTOR  Year  1968 

C^inion  No 

AUTCMOBILE     LEASIi:a 

Police  code}     apnlicability  of  sec  1186-1190  62 
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Opinion  No 

USE  7ft 

Parks  and  playgrounds;     authority  of  park  and  recreation  commission 
to  charge  designation  of  city's  parks  and  playgrounds  20 

S^all  craft  harborj     revenue  facilities  8 

Sub-sidewalk  space;     ripht  to  charge  rental  for  use  of  sub-sidewalk 

space  where  city  holds  title  to  street  area  81 
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-V-  Year  1968 

Opinion  ho 


VACAJ'CIES 


Golden  Gate  Bridge  and  Highway  District  7ft 

VACATIONS 

^ajment;  prorata  payment  for  vacation  earned  wher.  employee  retires 

December  31st  [^^ 

Streets;  board  of  supervisors'  Jurisdiction  to  vacate  streets  U6 

TAB  members;  eligibility  for  membership  in  the  retirement  system, 

holiday  compensation,  sick  leave,  social  security  benefits  and  vaca-        1 

tions  1 

VALIDITY 

Business  license  ^ax  72 

Signatures;   responsibility  of  registrar  of  voters  regarding  certifying 

the  validity  of  sipnatures  on  initiative  netltions  70 

"Sitting,  lyin^  or  sleepinp  on  s^^dewaik,  etc  "ordinance  75 

LERCY  H.  VANE 

Bequest;   senior  citizer  center  87 

■•of  at  ir 

■'ARIANCE 

Appeal;  Jurisdiction  of  board  of  oermit  appeals  to  hear  appeal  from 

denial  of  permit  anolication  where  variarce  from  provisions  of  city 

planrinp  code  is  required  vw.«»,  2U 


VETERAt.'S 

Reserve  status;     constituting  qualification  for  veterais  nreference 

points  38 

Henry  J.  Vald;  exemption  90 

TICLATICT.'S 

Business  license  tax  1^7 

Charter  sec  U2;     legality  of  contract  for  gardening  services  9 

Codes;     building  and  housing  codes  76 

;OTIUG  REqrJTRB<ElJTS 

2/3  vote  cf  electorate;     effect  of  reapportionment  cases  on  sec  18 

of  Art   "(1  of  the  California  Constitution   requiring  2/3  vote  of 

electorate  to  incur  municical  bonded  Indebtedness  59 
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-W-  Year  1968 

Opinion  No 

HEN'RY  J.   '.7ALD 

Veteran's  exeB5)tion;     1966-1968  assessment  roll  90 

WATER  CODE 

Hunters  Point  reclamation  district;     dissolution  53 

WATERFRONT 

Business  location;     police  nower;  application  of  city  ordinances  to 
businesses  located  on  San  Francisco  Fort  Authority  oroperty  32 

WATSCTi  AMENDMENT  72 

ROBERT  WEST 

Conflict  of  interest;     municipal  court  clerk  engaging  in  business  of 
collectior  agency  35 

WHOLESALERS 


Electrical  code;     Furniture  Mart  61 

WILL 

LeRpy  H,  Vane;   senior  citizen  center  8? 

'i^SCONSDi  HOUSING  S'^TE 

Market  value;   sale  thereof  at  less  than  market  value  for  development 

of  sirr^le  family  housing  36 

WRIT  OF  RESTITUTICK 

Cost;   request  for  funds  by  sheriff  for  evictions  under  sec  117U  of 

the  code  of  civil  procedure  16 
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WATER  DEPARTMENT  Year  1968 

Opinion  No 

gARDENpr-  SERVICES 

Cortractj  legality  9 
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-Z-  Year  1968 

Opinion  No 

ZCINIM3 

Rapulatiors}     nrooosed  l9(?lfllatlor  providing?  for  oomnersatior  to      f 

owner  of  real  ororjerty  diminished  in  ralue  due  to  sonlng  changes  6U 


ZOC 


Admission  charge;     proposed  resolution  stating  board  policy  ire  admis- 
sion charge  at  aooj  charter  sec  22  %  li2  ;  »aw»,-  U3 

see  also  19 

Director!     legality  of  also  belrft  employed  by  San  Francisco  Zoolor^ical 
Society  86 
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ZCNING  AEMINISTRA'A)^'^'^''^    '^r>^r>  ^^^^  ^^^^ 

Opinion  Ko 

ACKE  BRg.reRY 

Improvements J     planning  connnlssion}   stipulations  as  to  character  of 

improvements;    covenant  runninc  with  the  landj  method  to  remove 

covenant  52 

BILLBOAFDS 

Broadway  Street;     legality  of  nermit  tTtf  %¥«ct  billboards  on  Broadway- 
Street  100'  west  of  Polk  Street  UO 

NONCCNFORMING   SIGN 

Apoli cation;     jurisdictior)  of  board  of  permit  appeals  to  overrule  disap- 
proval of  aDolication  to  enlarge  nonconforming   sign  80 

VARIANCE 

Appeal;     Jurisdiction  of  board  of  permit  appeals  to  hear  appeal  from 
denial   of  permit  application  where  variance  from  provisions  of  the 
planninFt  code  is  required  2U 

;  oi   cne   coara   oi   supervi-sois 

City  Hall 
Ati  Francisco,   California 

Sublf^ct!      Tax  Appeals  Board  Member- 
for  Membership  in  Che 
Holiday  Compensation, 
Social    Seruritv   Benefi 

ar  Mr.   Doian: 

i  ;   s   Is  In  reply  to  your  i:" 

aiembers  i  Tax  Appet"  i;i.ck 
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Letter  Opinion  No.  68-1 


January  17,  1963 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Tax  Appeals  Board  Members;  Eligibility 

for  Membership  in  the  Retirement  System, 
Holiday  Compensation,  Sick  Leave, 
Social  Security  Benefits  and  Vacations 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  inquiring  as  to  whether 
the  members  of  the  Tax  Appeals  Board  are  entitled  to  vacation,  sick 
leave  and  retirement  benefits  and  pay  for  holidays,  and  as  to 
whether  deductions  should  be  made  from  their  compensation  for  Social 
Security  payments. 

The  basic  authority  for  t|ie  creation  of  tax  appeals 
boards  is  Section  9.5,  Article  13  of  the  State  Constitution  which 
reads  as  follows: 


lie 


'Sec.  9.5.   (a)   The  board  of  supervisors  of  any 
county  may  by  ordinance  create  assessment  appeals  boards 
for  the  county. 

"When  created  and  in  existence  assessment  appeals 
boards  shall  constitute  boards  of  equalization  for  their 
respective  counties.   Each  board  shall  have  the  power  to 
equalize  the  valuation  of  the  taxable  property  in  the 
county  for  the  purpose  of  taxation  in  the  manner  pro- 
vided for  in  Section  9  of  this  article.   All  general  laws 
pertaining  to  county  boards  of  equalization  shall  be 
applicable  to  county  assessment  appeals  boards.   The 
board  of  supervisors  shall  fix  the  compensation  payable 


;_)■•?■' 
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to  members  of  assessment  appeals  boards,  provide  such 
clerical  and  other  assistance  as  is  necessary  therefor 
and  adopt  such  rules  of  notice  and  procedure  for  such 
boards  as  may  be  required  to  facilitate  their  work  and 
to  insure  uniformity  in  the  processing  and  decision  of 
equalization  petitions. 

"(b)  The  Legislature  shall  provide  by  law  for: 

"(1)   The  number  of  assessment  appeals  boards, 
in  excess  of  one,  which  may  be  created  within  any 
county  and  the  number  of  members  to  serve  on  each  such 
board. 

"(2)   The  qualifications  of  and  manner  of  selec- 
tion and  appointment  of  persons  to  serve  on  such  boards, 

"(3)   The  terms  for  which  members  shall  serve, 
for  their  removal  and  for  the  procedure  for  the  discon- 
tinuance of  such  boards  in  any  county." 

After  the  adoption  of  the  above  constitutional  amendment, 
the  Board  of  Supervisors  of  San  Francisco  elected  to  exercise  the 
authority  granted  to  them  by  its  provisions  and  adopted  Chapter  2B 
Administrative  Code.   In  this  chapter,  the  Board  of  Supervisors 
created  the  board  (§2B.l);  designated  it  as  Appeals  Board  #1  (§2B.2); 
provided  for  its  constitution  (§2B.3);  specified  its  duties  (§2B.4); 
provided  for  the  method  of  setting  the  compensation  of  the  board 
members  (§2B.5);  provided  for  action  by  majority  vote  (§2B.6);  and 
provided  for  the  duties  of  the  staff  of  the  board  (§2B.7) .  The 
members  of  the  Tax  Appeals  Board  thus  created  are  officers  of  the 
City  and  County. 

Thus,  the  authority  which  is  vested  in  the  Board  of 
Supervisors  to  create  the  Tax  Appeals  Board  and  provide  for  its 
duties  and  compensation  and  which  was  exercised  as  above  outlined, 
came  directly  from  the  provisions  of  Section  9.5,  Article  13  of 
the  California  Constitution.   In  deciding  what  benefits  are  given 
to  the  tnembers  of  the  Board  we  must,  therefore,  look  solely  to  the 
Constitutional  provision  and  the  legislative  acts  passed  pursuant 
thereto  by  the  Board  of  Supervisors.  The  ordinance  creating  the 
Board  and  providing  for  their  compensation  makes  no  provision  for 
vacation,  pay  for  holidays,  or  sick  leave  benefits  nor  does  the 
Constitutional  section  provide  that  any  board  of  supervisors  which 
creates  a  tax  appeals  board  must  give  to  it  all  the  benefits  pro- 
vided for  other  county  employees  or  officers  by  its  charter  or  local 
ordinance.   Accordingly,  you  are  advised  that  in  the  absence  of 
any  action  by  the  Board  of  Supervisors  conferring  vacation,  holiday 
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and  sick  leave  benefits  on  the  members  of  the  Tax  Appeals  Board, 
they  are  not  entitled  to  such  benefits. 

With  reference  to  retirement  benefits,  Section  158  of  the 
Charter  specifically  provides,  in  part: 

"  members  of  boards  and  commissions 

shall  not  be  eligible  to  the  benefits  of  said 
retirement  system." 

This  prohibition  specifically  covers  persons  serving  in  the  capacity 
of  the  members  of  the  Tax  Appeals  Board, 

As  to  deductions  from  their  compensation  for  Social 
Security  payments,  under  the  terms  of  Section  210  of  the  Social 
Security  Act  (42  U.S.C.A.  410)  the  Act  does  not  apply  to  employees 
of  a  political  subdivision  unless  they  are  included  under  the  terms 
of  an  agreement  made  by  the  governing  body  of  said  subdivision  pur- 
suant to  Section  218  of  the  Act  (42  U.S.C.A.  418). 

The  applicable  provisions  relating  to  the  coverage  of 
government  employees  in  California  under  the  provisions  of  the 
Federal  Old  Age  and  Survivors  Disability  Insurance  provision  of  the 
federal  Social  Security  Act  are  contained  in  Part  4  of  Division  5 
of  the  Government  Code  of  the  State  of  California  (Section  22000, 
et  seq.) .   Pursuant  to  those  provisions  the  Board  of  Supervisors  has 
concluded  an  agreement  with  the  state  providing  for  Social  Security 
coverage  of  City  employees.  The  agreement  only  provides  for  coverage 
of  employees  who  are  eligible  for  benefits  in  the  San  Francisco 
Employees'  Retirement  System  as  a  coverage  group.   No  application 
has  been  made  pursuant  to  Section  22205  of  the  Government  Code 
for  inclusion  in  the  aforesaid  agreement  of  employees  who  are  not 
eligible  for  benefits  provided  by  the  Retirement  System. 

Since  Tax  Appeals  Board  members  are  not  eligible  for  the 
benefits  of  the  Retirement  System,  they  are  not  within  the  group 
covered  by  the  agreement  heretofore  referred  to  and  no  deductions 
should  be  made  from  their  compensation  for  Social  Security  purposes. 


You  are  thus  advised. 


Very  truly  yours, 


^^  THOMAS  M.  O'CONNOR 

City  Attorney 


OPINION  NO.  68-1-A 
January  24,  1968 

SUBJECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUIION  NO. 
775-67  APPROVING  SITE  ON  PINE  STREET  BETWEEN  OCTAVIA 
AND  GOUGH  STREETS  FOR  126  LOW- RENT  HOUSING  UNITS  FOR 
ELDERLY  PERSONS --PROJECT  CAL  1-23 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  775-67,  adopted  by  the  Board  of  Supervisors 
at  its  meeting  of  November  27,  1967,  and  approved  by  the  Mayor  on 
December  1,  1967,  approving  a  site  on  Pine  Street  between  Octavia 
and  Gough  Streets  for  126  low-rent  housing  units  for  elderly  persons 
(Project  Cal  1-23  of  the  Housing  Authority  of  the  City  and  County 
of  San  Francisco)  was  validly  adopted  by  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  and  whether  such  resolution 
is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  you  are  advised  that  Resolution  No.  775-67,  entitled 
"Approving  Site  on  Pine  Street  between  Octavia  and  Gough  Streets 
for  126  Low-Rent  Housing  Units   for  Elderly  Persons--Project 
Cal-1-23"  was  validly  adopted  by  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  and  is  legally  sufficient  as  to 
form. 

Respectfully  submitted. 


THOMAS  H,  O'CONNOR 
jjg  City  Attorney 


To:   Housing  Authority  of  the 

City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco,  California  94102 
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January  25,  1968 


Mr.  William  F.  Murray 

Chief  of  Department 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California 

Subject:   Legality  of  Chief  of  Department 
Selecting  Chiefs'  Operators 
Outside  of  Civil  Service  Procedure 

Dear  Chief  Murray: 

You  have  indicated  in  your  letter  to  me  that  you  have 
recommended  that  the  Mayor  and  the  Board  of  Supervisors  reclassify 
twelve  H-2  Firemen  to  twelve  H-10  Chiefs'  Operators.   You  wish  my 
opinion  as  to  whether  or  not  you  may  appoint  Chiefs'  Operators  from 
members  of  your  department  without  going  through  the  Civil  Service 
process  for  appointment  provided  for  in  the  Charter. 

Article  IX,  Chapter  III,  Section  4  of  the  Charter  in  effect 
prior  to  January  8,  1932,  read  as  follows: 

"Sec.  4.  The  Chief  Engineer  shall  appoint  for  duty  as 
chiefs'  operators,  such  members  of  the  Department  as  he 
may  select.   There  shall  be  not  less  than  two  operators 
for  the  Chief  Engineer,  not  less  than  one  for  each 
assistant  chief  and  battalion  chief.   The  chiefs'  opera- 
tors detailed  to  such  operators'  duties  at  the  time  this 
amendment  takes  effect  shall  thereupon  be  confirmed  in 
their  positions  and  thereafter  the  Chief  Engineer  shall 
appoint  for  duty  to  the  position  of  chiefs'  operators 
such  other  member  of  the  Department  as  he  may  select." 

Under  this  language,  the  Chief  had  the  authority  to  select 
persons  for  the  positions  of  Chiefs'  Operators.   Since  the  adoption 
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of  the  present  Charter  the  Chief  has  continued  to  exercise  this 
authority  and  selected  members  of  his  Department  to  fill  the  position 
of  Chiefs'  Operator.  The  basis  of  the  Chief's  authority  to  make  these 
se?.ections  is  found  in  Section  2  of  the  present  Charter  which  reads, 
in  part,  as  follows: 

"All  functions  of  the  city  and  county,  and  the 
powers  and  duties  of  officers  and  employees  charged 
with  the  performance  thereof,  as  these  shall  have  been 
apportioned  among  departments  and  offices,  and  insti- 
tutions, utilities,  bureaus  or  other  subdivisions 
thereof,  as  existing  at  the  time  this  charter  shall 
go  into  effect,  shall  continue  to  be  the  functions 
of  such  departments  and  offices  and  the  powers  and 
duties  of  officers  and  employees  assigned  thereto, 
except  as  in,  or  under  authority  of,  this  charter 
otherwise  specifically  provided," 

The  authority  which  is  continued  by  this  language  in  the 
Chief  of  Department  to  select  Chiefs'  Operators  exists  at  the  present 
time  pursuant  to  Section  2  unless  the  Charter  specifically  provides 
otherwise.   I  find  no  specific  language  which  curtails  the  authority 
for  the  Chief  to  make  these  selections  which  was  continued  by  the 
provisions  of  Section  2. 

Therefore,  I  advise  you  that  the  Chief  has  the  authority  to 
select  persons  to  be  designated  as  Chiefs'  Operators.   If  new  posi- 
tions in  this  classification  are  created  pursuant  to  the  requested 
reclassification,  the  authority  to  make  selections  to  fill  these 
positions  would  be  in  the  Chief  if  they  were  assigned  to  the  Chief  of 
the  Department  or  any  assistant  or  battalion  chief.   If  they  are  not 
so  assigned,  then  they  would  not  be  positions  for  which  the  Chief  may 
make  selections  outside  of  the  Civil  Service  provisions  of  the  Charter. 

Very  truly  yours. 


•JW 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Cplnlon  No.  68-3 


January  26,  1S63 


Honorable  Leo  T.  McCarthy 
Board  of  Supervisors 
235  City  Hall 
oan  Francisco,  California 

Subject:  Authority  of  the  Mayor  to  enter  into  a  contract 
with  an  independent  contractor  re  Redevelopment 
Agency  relocation  services;  relocation  by  other 
governmental  actions 

Dear  Supervisor  McCarthy: 

This  letter  is  in  response  to  your  request  for  an  opinion, 
which  request  poses  two  questions  regarding  the  authority  of  the 
Mayor  to  enter  into  a  contract  with  an  independent  contractor  to 
furnish  relocation  services  now  provided  by  the  Redevelopment 
Agency  of  San  Francisco  for  redevelopment  areas,  and  also  as  to  the 
authority  of  the  Mayor  to  include  in  that  contract  with  the  afore- 
mentioned independent  contractor  the  additional  responsibilities  of 
carrying  out  a  relocation  program  for  all  persons  resident  in  San 
Francisco  who  are  displaced  by  other  governmental  activities,  i.e., 
freeway  or  rapid  transit  construction;  City  Code  enforcement.   An- 
swers to  these  questions  will  be  discussed  in  the  order  given. 

The  Mayor  is  the  chief  executive  officer  of  the  City  and 
County  of  San  Francisco  and  is  charged  specifically  by  the  provi- 
sions of  Section  25  of  the  Charter  with  the  following  functions  and 
responsibilities: 

'The  mayor  shall  be  responsible  for  the  enforcement 
of  all  laws  relating  to  the  municipality  .  .  , ;  he  shall 
supervise  the  administration  of  all  departments  under 
boards  and  commissions  appointed  by  him,  .  .  .  and  he 
shall  co-ordinate  and  enforce  cooperation  between  all 
departments  of  the  city  and  county.' 

At  the  present  time  authority  for  relocation  services  is 
vested  in  the  Redevelopment  /  gency  pursuant  to  Article  9,  Chapter 
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4,  of  the  Community  Redevelopment  Law,  beginning  with  Section  33410 
and  ending  with  Section  33416.   As  you  are  aware,  the  Redevelopment 
Agency  is  a  State  agency,  with  powers  received  from  the  Community 
Redevelopment  Law  found  in  Chapter  2,  Division  24,  of  the  Health 
and  Safety  Code  beginning  with  Section  33100. 


follows; 


Section  33122  of  the  Health  and  Safety  Code  is  quoted  as 


'Each  redevelopment  agency  exercises  governmental 
functions  and  has  the  powers  prescribed  in  this  part.'' 

In  addition,  the  Redevelopment  Agency  commissioners  are 
charged  with  the  duty  of  carrying  out  any  redevelopment  plan  and 
this,  of  course,  would  include  relocation.   Essentially  the  Health 
and  Safety  Code  provides  that  the  Agency  shall  prepare  a  feasible 
method  or  plan  (Section  33411),  that  pursuant  to  the  plan,  perma- 
nent housing  facilities  be  made  available  within  three  years  from 
displacement  and,  pending  the  construction  of  permanent  facilities, 
adequate  temporary  housing  be  available  (Section  33412) ;  that  the 
Agency  operate  a  rehousing  bureau  to  assist  the  site  occupants  in 
obtaining  adequate  temporary  or  permanent  housing,  with  authority 
to  incur  any  necessary  expenses  for  this  purpose  (Section  33414); 
that  in  addition  an  agency  may  make  relocation  payments  to  persons, 
including  families,  business  concerns  and  other  displaced  by  a 
redevelopment  project  (Section  33415). 

The  functions  described  above  are  governmental  functions 
and  may,  with  the  Agency's  consent,  be  delegated  by  the  Agency  to 
the  City  and  County  of  San  Francisco,  specifically,  to  the  Mayor  as 
chief  executive  officer  of  the  city. 

However,  the  duties  to  be  performed,  as  indicated  above, 
are  governmental  and  any  contractor  would  be  carrying  out  these 
functions  and  responsibilities  of  the  Mayor  in  the  urban  renewal 
and  development  areas.   Thus  the  contractor  would  as  part  of  his 
duties  be  assisting  the  Mayor  in  developing  a  citywide  program  for 
relocation  of  not  only  the  persons  displaced  by  redevelopment 
activities  in  project  areas  already  approved  or  any  areas  to  be 
approved,  but  would  aid  in  establishing  and  maintaining  time  tables 
for  the  execution  of  such  programs,  speak  for  the  Mayor  in  dealing 
with  the  many  city  departments,  regional,  state  and  federal  agen- 
cies, and  assist  the  Mayor  in  directing  and  supervising  the  execu- 
tion of  the  relocation  program. 

These  functions  and  responsibilities  assumed  by  the  Mayor 
pursuant  to  the  Health  and  Safety  Code  cannot  be  delegated  to  pri- 
vate individuals  or  entities  and  must  be  carried  out  by  the  Mayor 
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and  by  assistants  to  him  who  would  necessarily  have  to  be  subject 

to  his  continuing  supervision,  direction  and  control  both  as  to  the 
methods  of  accomplishment  and  the  results  to  be  achieved.   (See 
Taxing  Factors  v.  County  of  Marin.  20  Cal .  App.  2d  79.) 

This  requirement  is  incompatible  with  the  performance  of 
such  functions  by  an  independent  contractor  that  a  specific  job  be 
accomplished  for  a  specific  recompense  by  a  person  who  is  engaged 
in  an  independent  employment  or  occupation,  and  who  is  responsible 
to  his  principal  only  for  the  result  and  in  future  manner  and  means 
by  which  it  is  accomplished.   (:>ee  California  Employment  Commission 
V.  Los  Angeles  Downtown  Shopping  News  Corp .~  Z4  Cal.  2d  421;  Riskin 
V.  Industrial  Accident  Commission^  23  Cal .  2d  248 . ) 

The  duties  outlined  would  involve  a  position  in  the  City 
and  County  service  if  any  funds  were  to  be  contributed  to  the  re- 
location service  and  its  administration  by  the  City  and  County  of 
San  Francisco.   Under  the  provisions  of  Section  143  of  the  Charter, 
such  positions  must  be  included  in  the  classified  civil  service  of 
the  City  and  County  and  the  positions  themselves  must  be  created 
under  the  provisions  of  oection  142  of  the  Charter  by  appropriate 
ordinance  of  the  Board  of  Supervisors  following  the  proper  designa- 
tion and  classification  of  the  positions  by  the  Civil  service  Com- 
mission based  on  the  duties  and  responsibilities  thereof. 

At  the  present  time  the  relocation  program  under  the 
jurisdiction  of  the  Redevelopment  Agency  is  not  a  project  cost  with 
a  portion  of  it  to  be  borne  by  the  City  and  County  of  San  Francisco. 
Rather  it  is  a  program  funded  completely  by  the  appropriate  agency 
of  the  federal  government.   If  the  Redevelopment  Agency  consented 
to  a  transfer  of  its  relocation  activity  to  the  Mayor's  office  of 
the  City  and  County  of  San  Francisco,  together  with  all  funds  nec- 
essary to  administer  and  carry  out  all  the  relocation  program,  this 
program  could  be  conducted  by  the  Mayor's  office  with  employees 
hired  for  that  specific  purpose,  and  if  their  compensation  was  not 
in  any  way  contributed  to  by  the  City  and  County  of  San  Francisco, 
these  persons  would  not  have  to  be  within  the  classified  civil 
service  lists  as  mentioned  above. 

In  response  to  your  second  inquiry  concerning  additional 
relocation  functions  to  be  contracted  out  from  the  Mayor's  office 
to  an  independent  contractor,  the  fact  that  this  is  a  governmental 
function  would  prevent  this  type  of  contract  from  coming  into  ex- 
istence.  Since  the  federal  government  funds  only  the  relocation  of 
persons  and  businesses  from  within  a  redevelopment  project  area,  a 
general  relocation  program  to  provide  relocation  of  persons  due  to 
other  governmental  activity  would  have  to  be  funded  by  the  City  and 
County  of  San  Francisco.   Since  the  administration  of  this  program 
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would  be  compensated  by  the  City  and  County,  it  is  clear  that  under 
the  provisions  of  Sections  142  and  143  of  the  Charter,  these  posi- 
tions in  the  Mayor's  office  would  necessarily  be  classified  civil 
service  positions  under  the  Civil  Service  Coramission. 

To  summarize  the  conclusions  reached  above,  you  are  ad- 
vised that  the  Mayor  cannot  enter  into  a  contract  to  delegate 
relocation  functions  to  an  independent  contractor  --  either  reloca- 
tion from  a  redevelopment  project  area  or  relocation  due  to  other 
governmental  activity.   You  are  further  advised  that  pursuant  to 
the  applicable  provisions  of  the  Charter,  a  relocation  office  could 
be  set  up  under  the  administration  of  the  Mayor  to  encompass  both 
redevelopment  and  other  governmental  relocation,  but  if  any  funds 
for  compensation  were  contributed  by  the  City  and  County  of  San 
Francisco  to  persons  administering  the  program,  the  persons  in- 
volved would  have  to  be  classified  civil  service  employees  under 
the  Civil  Service  Commission. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
RAK  City  Attorney 


Letter  Opinion  No.  68-4 


January  26,  1968 


Mr.  William  F,  Murray 

Chief  of  Departm<2nt 

San  Frarcisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California 

Subject:   Marine  Fireman,  Fireboat,  Right  to 
Return  to  Position  I-Iarine  Engineer, 
Fireboat,  pursuant  to  §3C.3  of  Charter 

Dear  Chief  Murray; 

Mr.  Ernest  A.  Tordsen  has  made  application  to  have  him- 
self reclassified  from  the  position  H.-2  Fireman  to  H-110  Marine 
Engineer,  Fireboat.   Mr.  Tordsen  occupied  the  position  of  H-102 
Marine  Fireman,  Fireboat,  prior  to  r:.^y  16,  19  54,  when,  pursuant  to 
the  provisions  of  Section  38.3  of  the  Charter,  he  was  reassigned 
as  an  H-2  Fireman.   Section  38.3  reads  as  follows: 

"SECTION  38.3   In  the  event  that  the  services  of 
any  pilot,  marine  cri'jineer  or  marine  fireman  holding 
permar.ent  civil  rarvtco  status  as  such  hereinafter 
referred  to  as  the  said  member,  are  no  longer  required 
in  connection  with  fireboat  operation  due  to  curtail- 
ment of  such  operation  by  the  City  and  County  of  San 
Francisco  or  due  to  the  conversion  from  steam  fireboats 
to  motorized  fii-'iboats  the  said  member  on  the  basis  of 
seniority  in  rank  ir.ay  be  reassigned  to  duties  of  a 
position  of  some  other  rank  in  the  fire  department  in 
which  a  vacancy  in  a  permanent  position  exists  and  not 
carrying  a  higher  compensation  than  the  compensation 
of  the  rank  previously  held  by  said  member,  as  the 
chief  of  department,  with  the  approval  of  the  fire 
commission  shall  determine  are  within  the  said  member's 
ability  to  perform,  below  the  rank  of  lieutenant. 
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provided  however,  said  member  sb.all  not  be  eligible 
for  promotional  examination  in  t'lo  fire  department. 
Upon  such  reassignment  the  said  'i.ember  shall  be 
declared  to  be  permanently  appointed  to  such  new 
rank  as  if  appointed  thereto  after  examination  and 
certification  from  a  list  of  eligibles  under  the 
civil  service  provisions  of  this  charter,  and  he 
shall  have  seniority  therein  from  date  of  such  reassign- 
ment and  he  shall  receive  the  same  rate  of  pay  as 
would  be  applicable  to  any  other  member  of  such  new 
rank  having  the  same  number  of  years  of  service  in  the 
department  under  the  provisions  of  section  36.2  of 
the  charter.   If  no  vacancy  in  a  permanent  position 
exists  to  which  immediate  reassignment  may  be  made 
as  indicated  above,  then  such  member  shall  be  laid 
off  from  his  position  subject  to  reassignment  as 
indicated  above  when  such  a  vacancy  does  occur. 

"If  at  any  time  after  such  reassignment  the 
said  member's  original  position,  or  a  similar  posi- 
tion becomes  available  on  fireboats  under  juris- 
diction of  the  San  Francisco  Fire  Department  the 
said  member  shall  be  assigned  to  such  position  in 
accordance  with  his  seniority  in  rank  in  the  depart- 
ment, preference  in  such  assignment  being  given  to 
the  said  member  having  the  greatest  seniority.   Upon 
such  assignment  the  said  member  shall  be  declared  to 
be  reappointed  to  the  rank  he  held  at  the  time  he 
was  transferred  from  such  fireboat  service  and  shall 
be  restored  to  all  the  civil  service  rights  and 
privileges  appurtenant  thereto.  Including  such 
additional  rights  and  privileges  as  may  have  accrued 
by  reason  of  added  seniority. 

"Nothing  in  this  section  shall  affect  the  said 
member's  pension  and  retirement  rights  and  privi- 
leges under  sections  168.3  and  171, 

"The  chief  of  department,  the  board  of  fire 
commissioners,  the  civil  service  commission,  the 
controller  and  the  board  of  supervisors  shall  per- 
form all  acts  necessary  to  carry  out  the  provisions 
of  this  section." 

Mr.  Tordsen  bases  his  claim  for  the  reclassification  upon 
the  latter  portion  of  the  above  section  maintaining  that  the 
position  of  Marine  Engineer  is  similar  to  that  which  he  formerly 
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held  as  Marine  Fireman. 

An  examination  of  the  classification  of  duties  of  posi- 
tions in  the  municipal  service  in  effect  on  May  16,  19  54,  shows 
that  H-102  Marine  Fireman,  Fireboat,  and  H-110  Marine  Engineer, 
Fireboat,  were  two  distinct  classes.   The  description  of  the  duties 
of  these 'classes  at  that  time  read  as  follows: 

"H102  MARINE  FIREMAN  OF  FIRE  BOATS:   Under  supervision: 
during  an  assigned  watch  attends  oil  fired  marine  steam 
boilers  on  fire  boats;  operates  auxiliary  equipment; 
cleans  tubes,  boilers,  burners,  and  pipe  lines;  oils 
machinery;  and  performs  related  duties  as  required. 

"HllO  MARINE  ENGINEER  OF  FIRE  BOATS:   Under  general 
supervision:   during  an  assigned  watch  is  responsible 
for  the  operation,  care  and  maintenance  of  marine 
steam  engine  and  auxiliary  equipment  on  a  fire  boat; 
supervises  firemen  during  assigned  watch;  and  performs 
related  duties  as  required," 

Section  38.3  makes  provision  for  an  employee  who  has  been 
rendering  service  on  the  fireboats  to  return  to  that  original 
DO sit ion  or  a  similar  position.  The  original  position  held  by 
S?  ToJSsen  as  a  Marine  Fireman  is  not  available  at  this  time  and 
Thk   position  of  Marine  Engineer  is  not  a  ^-JJ^J^^  P°^i^^?Jl|"^^^  ^" 
all  times  it  has  been  separately  described  both  as  to  title  and 

duties . 

Accordingly,  you  are  advised  that  Mr.  Tordsen  is  not 
entitled  to  have  himself  reclassified  from  the  position  of  H-2 
iSeman  to  H-110  Marine  Engineer,  Fireboat,  pursuant  to  the  pro- 
visions of  Section  38.3  of  the  Charter. 

Nothing  hereinabove  should  be  construed  to  prevent  Mr. 
Tordsen  from  taking  the  examination  for  the  position  of  Marine 
Engineer,  Fireboat,  if  he  is  in  all  other  ways  qualified. 

Very  truly  yours. 


^JW 


THOMAS  M.   O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Authority  of  Board  of  Supervisors  to 
adopt  legislation  combining  functions 
of  the  Redevelopment  Agency  and  the 
San  Francisco  Housing  Authority 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  to  this  office 
that  legislation  be  prepared,  the  purpose  of  which  would  be  to 
combine  the  functions  of  the  San  Francisco  Redevelopment  Agency  and 
the  Housing  Authority  of  San  Francisco.   The  requested  legislation 
has  not  been  prepared  as  requested  because  the  Board  of  Supervisors 
lacks  the  legal  capacity  to  adopt  legislation  which  would  combine 
the  above-named  agencies. 

The  formation  of  the  Redevelopment  Agency  of  San 
Francisco  is  authorized  pursuant  to  State  statutes  (Division  24, 
Part  1,  Health  and  Safety  Code,  Section  33000,  et  seq.)   Section 
33100  of  the  Code  provides  that  "There  is  in  each  community  a  pub- 
lic body,  corporate  and  politic,  known  as  the  redevelopment  agency 
of  the  community.''  The  Redevelopment  Agency  is  a  State  agency  and 
its  officers  are  State  officers.   (See  Fellom  v.  Redevelopment 
Agency  (1950),  157  Cal .  App.  2d  243;  Housing  Authority  v-^City  of 
Los  Angeles  (1952),  38  Cal.  2d  853,  cert.  den.  344  U.S.  836.) 

The  basic  provisions  of  law  setting  up  the  formation  of 
the  Housing  Authority  and  its  continuing  powers  are  found  in  Divi- 
sion 24,  Part  2,  Health  and  Safety  Code,  beginning  with  Section 
34200.   Section  34240  of  the  Code  provides'  In  each  county  and  city 
there  is  a  public  body  corporate  and  politic  known  as  the  housing 
authority  of  the  county  or  city.   The  authority  shall  not  transact 
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anv  business  or  exercise  its  powers  unless,  by  resolution,  the 
governing  body  of  the  county  or  citv  declares  that  there  is  need 
for  an  authority  to  function  in  it."^^   The  Housing  Authority  of  the 
City  and  County  was  activated  pursuant  to  this  Code. 

Both  the  Community  Redevelopment  Law  and  the  Housing 
Authority  Law  set  up  in  detail  how  the  commissions  are  created, 
how  their  members  are  selected,  and  how  each  agency  selects  a 
chairman.   Under  the  applicable  statutes  a  commissioner  of  either 
the  Redevelopment  Agency  or  the  Housing  Authority  can  be  removed 
for  specified  reasons  only.   Their  terms  are  set  by  State  law  -- 
after  appointment  by  the  Mayor  in  the  case  of  the  City  and  County 
of  San  Francisco. 

One  of  the  leading  cases  upholding  the  continuing  author- 
ity of  a  housing  authority  after  a  resolution  had  been  adopted  by 
a  citv  council  authorizing  its  creation  is  the  case  of  Housing 
Antho^itrv.  Citv  of  Los  Lgeles.  38  Cal   2d  853.   ^his  case  makes 
pertinent  references  to  the  State  law  and  the  legal  rights  and 
obligations  of  a  housing  authority  and  a  ^lunicipal  corporation. 
The  Supreme  Court  in  Housing  Au^horitY  v.  City  of  L.A..  supra,  ac 
pages  861-362  held  as  follows: 

"In  the  same  year   through  action  of  the  city  council,  the 
•Housing  Authority  of  the  City  of  Los  Angeles  was  organ- 
ized to  function  as  the  creature,  however,  of  the  state 
legislative  action.   (Section  4  of  the  act.  Health  &  oaf 
Code   §  34200.)   The  housing  authority  was  thereby  created 
as  a' state  agency,  'a  public  body  corporate  and  politic 
and  is  not  an  agent  of  the  city  in  which  it  functions. 
Similarly  the  city  under  the  Housing  Authorities  Law  is  an 
agency  of  the  state,  functioning  under  state  law  to  ful- 
fill state  purposes,  and  is  not  acting  pursuant  to  its 
fundamental  law  to  effect  solely  municipal  objectives. 
(ur.„<.ir.a   Anrhority  V-  Superior  Court   supra,  35  Cal.  la 
550   558,  Kleiber  v_,_Cit^L_&-!^OM^Y  o^^,  oa^Francisco^ 
supra   13  Cir.""2dr  7T8r724-72TT  Each  functioning  Dody, 
thTTity  and  the  housing  authority,  is  a  separate  body 
politic  vested  with  specific  duties  and  powers  under  the 
Housing  Authorities  Law  and  Housing  Cooperation  Law  to 
effect  a  state  objective.   Neither  is  functioning  inde- 
pendently of  that  state  law.   In  pursuing  the  state  objec- 
tive each  is  governed  by  the  state  law  and  neither  may 
exercise  powers  not  vested  or  recognized  by  that  law.   The 
city  and  the  housing  authority  function  as  administrative 
arms  of  the  state  in  pursuing  the  state  concern  and 
effecting  the  legislative  objective. 
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The  rationale  of  the  above  language  would  be  as  appli- 
cable to  the  Redevelopment  Agency  as  to  the  Housing  Authority  of 
San  Francisco.  Thus,  under  the  applicable  statutes  creating  and 
empowering  both  agencies,  the  agencies  and  the  City  and  County  of 
San  Francisco  may  exercise  only  those  powers  which  are  recognized 
by  the  Community  Redevelopment  Law  and  the  Housing  Authority  Law 
in  matters  affecting  redevelopment  and  public  housing. 

There  is  no  provision  in  either  the  Community  Redevelop- 
ment Law  or  the  Housing  Authority  Law  which  gives  to  the  Board  of 
^supervisors  any  authorization  to  combine  the  two  agencies.   Fur- 
thermore, the  adoption  by  the  Board  of  Supervisors  of  such  pro- 
posed legislation  would  have  the  effect  of  immediately  limiting 
the  terms  of  the  applicable  commissioners  which  would  be  beyond 
the  power  of  the  Board. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
^•^  City  Attorney 


Letter  Opinion  No.  63-6 


January  31,  1963 


Ellis  D.  Sox,  M.D. 

Director  of  Public  Hoiith 

101  Grove  Street 

San  Francisco,  California  94102 


Subject:   Uniform  Standards  of  Disc.'.p<i.iai-y 
Action 

Dear  Dr.  Sox: 

This  is  in  reply  to  your  request  for  opinion  with 
reference  to  proposed  "Standards  of  Disciplinary  Action"  for  the 
Central  Office  and  District  Health  Centers. 

Section  154  of  the  Charter  governs  the  dismissal  and 
discipline  of  civil  service  employees  except  members  of  the 
Police  and  Fire  Departments.   It  provides  that  no  employee  may 
be  removed  except  for  cause  and  also  designates  the  grounds  for 
dismissal  when  charges  are  preferred  against  an  employee  by  a 
citizen.  These  grounds  are  specified  as:   incompetence,  habit- 
ual intemperance,  immoral  conduct,  insubordination,  discourteous 
treatment  of  the  public,  dishonesty,  inattention  to  duties  or 
engaging  in  prohibited  political  activities.   In  addition  to 
these  specified  grounds,  the  courts  have  defined  "cause"  to  mean 
that  any  reasonable  sufficient  cause  may  be  grounds  for  dismissal. 
(Bannerman  v.  Boyle.  160  Cal.  197  (1911);  VThoriskey  v.  City  and 
County  of  San  Francisco.  213  Cal.App.2d  400  (1963).) 

Since  Section  154  of  the  Charter  gives  the  appointing 
officer  power  to  dismiss  or  to  discipline  employees  under  his 
jurisdiction,  he  may  enact  rules  of  conduct  required  of  these 
employees  and  designate  offenses  which  will  subject  such  employees 
to  disciplinary  action.  The  designated  offenses  for  which  disci- 
pline will  be  imposed  should  be  sufficiently  clear  to  permit  an 
objective  interpretation  and  application  of  the  rule.   In  order 
to  reserve  the  power  to  bring  disciplinary  action  for  violation 
of  unlisted  offenses,  one  of  the  designated  grounds  should  be 
"any  reasonable  sufficient  cause." 
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You  have  requested  comments  on  three  separate  types  of 
offenses  listed  in  the  proposed  "Standards  of  Disciplinary 
Action."  The  first  offense  reads  "any  act  that  results  in  court 
charge  of  commission  of  felony."  A  felony  court  charge  results 
when  a  defendant  is  held  to  answer  after  a  preliminary  hearing  by 
the  court.  An  accused  is  held  to  answer  only  after  the  court 
determines  that  a  public  offense  has  been  committed  and  that  suf- 
ficient cause  exists  to  believe  the  defendant  is  guilty  of  such 
offense.   (Section  372,  Penal  Code.)   The  purpose  of  the  prelimi- 
nary examination  is  to  weed  out  groundless  or  unsupported  charges 
of  grave  offenses  and  to  relieve  the  accused  of  the  degradation 
and  the  expense  of  a  court  trial.   (People  v.  Terry.  57  Cal.2d 
538  (1962) ;  People  v.  Elliot,  54  Cal.2d  498  (1960)  .)  It  would 
appear  that  sufJEicient  cause  exists  to  bring  disciplinary  action 
where  an  employee  has  been  charged  by  the  court  with  commission 
of  a  felony. 

The  other  two  types  of  offenses  designated  by  you  are: 
"drinking  on  duty  or  impairment  of  duty  performance  due  to 
alcohol"  and  "committing  illegal  or  unethical  acts."  These 
offenses  somewhat  parallel  those  grounds  listed  in  Section  154  of 
the  Charter  as  "habitual  intemperance"  and  "immoral  conduct  and 
wherein  such  conduct  interferes  with  the  employee's  work  perform- 
ance, such  offenses  would  be  sufficient  cause  for  disciplinary 
action. 

It  should  be  emphasized  that  the  proposed  "Standards 
for  Disciplinary  Action"  are  merely  a  guideline  for  imposing  uni- 
form discipline  for  similar  types  of  offenses  and  the  facts  and 
circumstances  of  each  case  must  be  considered  in  determining 
whether  discipline  shall  be  imposed  and  the  punishment  therefor. 
The  adoption  of  these  guidelines  for  disciplinary  action  should 
not  be  considered  as  a  substitute  for  nor  delegation  of  the 
responsibilities  vested  in  the  appointing  officer  under  section 
154  of  the  Charter. 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS   M.    O'CONNOR 
MCK  City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention  of  Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Subject:   Charter  Section  151.3.1,  Paragraph  (f) ; 
Municipal  Railway  Platform  Employees' 
Fund. 

Gentlemen: 

Regarding  the  above  subject,  you  have  asked  for  my 
advice  in  the  following  question: 

"Your  opinion  is  respectfully  requested  as  to 
whether  in  connection  with  the  administration  of  the 
charter  created  fund,  such  matters  as  the  provision 
for  quarters,  supplies,  equipment,  and  creation  of 
staff  positions  and  appointment  of  employees  for  the 
fund,  must  be  in  accordance  with  budgetary,  fiscal 
and  personnel  procedures  as  otherwise  provided  in  the 
charter." 

Under  the  rule-making  power  conferred  on  the  civil 
service  commission  by  Charter  sec.  151.3.1,  par.  (f) ,  the  com- 
mission may  establish  the  fund  and  its  operation  as  a  city 
department  or  subdepartment ,  analogous  to  the  Retirement  System 
or  Health  Service  System.   If  it  does  so,  then  staffing,  equip- 
ping, and  providing  office  space  for  the  fund  must  be  in  accord 
with  budgetary,  fiscal  and  personnel  procedures  otherwise  pro- 
vided in  the  charter.   The  commission,  however,  may  elect  to 
establish  the  fund  as  an  independent  entity,  supporting  itself 
out  of  city  payments  to  the  fund.  In  which  event,  staffing, 
equipping  and  supplying  office  space  for  the  fund  are  not  subject 
to  the  budgetary,  fiscal  and  personnel  procedures  prescribed  in 
the  charter. 
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By  virtue  of  the  California  Constitution,  San  Francisco 
is  empowered  to  make  and  enforce  all  laws  and  regulations  in  respect 
to  municipal  affairs,  subject  only  to  the  restrictions  and  limita- 
tions provided  in  its  charter  or  amendments  thereto  (Art.  XI,  sees. 
6  and  3).   The  charter  has  been  characterized  as  an  instrument 
".  .  .  which  accepts  the  privilege  granted  by  the  Constitution  of 
complete  autonomous  rule  with  respect  to  municipal  affairs,  and 
which  otherwise  serves  merely  to  specify  the  limitations  and  re- 
strictions upon  the  exercise  of  the  powers  so  granted  and  accepted." 
(VJest  Coast  Advertising  Co.  v.  San  Francisco  (1^39),  14  Cal.  2d 
513,  552.) 

The  constitution  grants  plenary  authority  to  a  consolidated 
city  and  county  to  provide  by  charter  or  by  charter  amendment  for 
the  compensation  of  employees  (Art.  XI,  Sec.  8^,  par.  4),  and  it 
has  been  held  that  the  hiring  and  paying  of  municipal  employees  is 
generally  a  municipal  affair.   (Adams  v.  Wolff  (1948).  84  Cal.  App. 
2d  435,  441.)  

In  Acton  v.  Henderson  (1957),  150  Cal.  App.  2d  1,  a  case 
construing  ordinances  adopted  pursuant  to  the  retirement  sections 
of  the  San  Francisco  charter,  the  court  cuotes  from  City  of  Grass 
Valley  v.  VTalkinsliaw  (1949),  34  Cal.  2d  595,  598,  in  part  as 
follows : 

"The  charter  operates  not  as  a  grant  of  power,  but 
as  an  instrument  of  limitation  and  restriction  on  the 
exercise  of  power  over  all  municipal  affairs  which  the 
city  is  assumed  to  possess;  end  the  enumeration  of  powers 
does  not  constitute  an  exclusion  or  limitation.   .  .  . 
All  rules  of  statutory  construction  as  applied  to  charter 
provisions  .  .  .  are  subordin&te  to  this  controlling 
principle.  ...  A  construction  in  favor  of  the  exercise 
of  the  power  and  against  the  existence  of  any  limitation 
or  restriction  thereon  which  is  not  expressly  stated  in 
the  charter  is  clearly  indicated.   So  guided,  reason 
dictates  that  the  full  exercise  of  the  power  is  permitted 
except  as  clearly  and  explicitly  curtailed.   Thus  in  con- 
struing the  city's  charter  a  restriction  on  the  exercise 
of  municipal  power  may  not  be  implied. " 

Charter  sec.  151.3.1(f)  provides  as  follows: 

"(f)  At  the  time  the  board  of  supervisors  fixes  the 
wage  schedule  as  provided  in  (b)  above,  the  board  of 
supeirvisors  may  fix  as  conditions  and  benefits  of  employ- 
ment other  than  wages  as  compensation  for  platform  employees 
and  coach  or  bus  operators  of  the  municipal  railway,  con- 
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ditions  and  benefits  not  to  exceed  those  conditions  and 
benefits  granted  by  collective  bargaining  agreements  to 
the  comparable  platform  employees  and  coach  or  bus  oper- 
ators of  the  two  systems  used  for  certification  of  the 
average  of  the  two  highest  wage  schedules  by  the  civil 
service  commission.   The  board  of  supeirvisors  mav  estab- 
lish such  conditions  and  benefits  notwithstanding  other 
provisions  or  limitations  of  this  charter,  with  the 
exception  that  such  conditions  and  benefits  shall  not 
involve  any  change  in  the  administration  of,  or  benefits 
of  the  retirement  system,  health  service  system  or  vaca- 
tion allowances  as  provided  elsewhere  in  this  charter. 
For  all  purposes  of  the  retirement  system  as  related  to 
this  section,  the  word  'compensation'  as  used  in  Section 
165.2  of  this  charter  shall  mean  the  'wage  schedules'  as 
fixed  in  accordance  with  paragraphs  (a)  and  (b)  above, 
including  those  differentials  established  and  paid  as 
part  of  wages  to  platform  employees  and  coach  and  bus 
operators  of  the  municipal  railv^ay,  but  shall  not  include 
the  value  of  those  benefits  paid  into  the  fund  estab- 
lished as  herein  provided.   Provided  that  when  in  the 
two  systems  used  for  certification  as  provided  above, 
vacation,  retirement  and  health  service  benefits  are 
greater  than  such  similar  benefits  provided  by  this 
charter  for  platform  employees,  coach  or  bus  operators 
of  the  municipal  railway,  then  an  amount  not  to  exceed 
the  difference  of  such  benefits  may  be  converted  to 
dollar  values  and  the  amount  equivalent  to  these  dollar 
values  shall  be  paid  into  a  fund.   The  fund  shall  be 
established  to  receive  and  to  administer  said  amounts 
representing  the  differences  in  values  of  the  vacation, 
retirement  and  health  service  benefits,  and  to  pay  out 
benefits  that  shall  be  jointly  determined  by  representa- 
tives of  the  city  and  county  government  and  the  repre- 
sentatives of  the  organized  platform  employees  and  coach 
and  bus  operators  of  the  municipal  railway.   The  civil 
service  commission  shall  adopt  rules  for  the  establishment 
and  general  administration  of  the  fund  as  herein  provided. 
Such  rules  shall  provide  for  a  joint  administration  of 
the  fund  by  representatives  of  the  city  and  county  govern- 
ment, which  shall  include  representatives  of  the  public 
utilities  commission  and  representatives  of  the  organized 
platform  employees,  coach  and  bus  operators  of  the  munic- 
ipal railway.   Such  rules  may  orovide  a  procedure  for 
final  and  binding  arbitration  of  disputes  which  may  arise 
between  representatives  of  the  city  and  county  government 
and  the  representatives  of  the  organized  platform  employees 
and  coach  and  bus  operators  of  the  municipal  railway. 
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Such  rules  shall  provide  that  all  investments  of  the 
fund  shall  be  of  the  character  legal  for  insurance  com- 
panies in  California.   Such  rules  and  anv  amendments 
thereto  shall  be  effective  upon  approval  by  the  board 
of  supervisors  by  ordinance. 

The  quoted  charter  section  contemplates  fringe  benefits 
("conditions  and  benefits  of  employment  other  than  wages")  for 
platform  employees  and  coach  or  bus  operators  of  the  municipal 
railway.   Such  fringe  benefits  as  are  recognized  are  not  to  involve 
any  change  in  the  administration  of,  or  benefits  of  the  retirement 
system,  health  service  system  or  vacation  allowances  provided  else- 
where in  the  charter. 

When  in  the  two  collective  bargaining  agreements  used  to 
establish  the  hourly  wage,  nowever,  it  is  determined  that  vacation, 
retirement,  and  health  service  benefits  are  greater  nlian  those 
provided  in  the  charter,  for  platform  employees,  coach  or  bus  oper- 
ators, then: 

".  .  .  an  amount  not  to  exceed  the  difference  of 
such  benefits  may  be  converted  to  dollar  values  and  the 
amount  equivalent  to  these  dollar  values  shall  be  paid 
into  a  fund.   The  fund  shall  be  established  to  receive 
and  to  ac'minister  said  amounts  .  .  .  and  to  pay  out 
benefits  that  shall  be  jointly  determined  by  represen- 
tatives of  the  city  and  county  government  and  the 
representatives  of  the  organized  platform  employees 
and  coach  and  bus  operators  of  the  municipal  railway." 

The  character  of  the  fund  is  not  further  delineated  in  the 
charter  section.   Instead,  the  section  imposes  a  duty  on  the  civil 
service  commission  to  ".  .  .  adopt  rules  for  the  establishment  and 
general  administration  of  the  fund  as  herein  provided."  Such  rules 
and  any  amendments  thereto  are  to  become  effective  upon  approval  by 
the  board  of  supervisors  by  ordinance. 

Since  the  charter  is  not  a  grant  of  power  but  an  instrumen*- 
of  limitation  and  restriction  on  the  exercise  of  power,  and  since 
a  restriction  on  the  exercise  of  power  may  not  be  implied,  you  are 
advised  that  if  the  Civil  Service  Commission,  under  the  rule-making 
power  conferred  upon  it  bv  the  c'narter  section,  decides  tliat  the 
fund  should  be  staffed,  supplied,  equipped  and  given  office  space 
as  though  it  were  analogous  to  the  Retirement  System,  the  Health 
Service  System,  or  some  other  department  or  subdepartment  of  city 
government,  then  it  must  be  done  in  accordance  with  budgetary, 
fiscal  and  personnel  procedures  provided  in  tlie  charter.   The  limi- 
tation provided  in  the  charter  as  to  the  nature  of  the  fund  adminis- 
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tration  is  virtually  left  to  determination  of  the  Civil  Service 
Commission  through  the  rule-making  power  conferred  upon  it  (subject 
to  approval  of  the  Board  of  Supervisors  by  ordinance).   Accordingly, 
if  the  Civil  Service  Commission  decides  that  the  fund  should  be 
"housed"  in  the  name  of  a  nonprofit  corporation,  for  example, 
separate  and  apart  from  city  government,  and  charged  by  rules  to 
be  adopted  by  the  civil  service  commission  to  support  its  staff, 
supply,  and  space  requirements  out  of  its  ovm  assets  (derived  from 
city  payments  to  the  fund),  then  the  fund  administration  would  not 
be  bound  by  the  budgetary,  fiscal  and  personnel  procedures  of  the 
cliarter. 


You  are  so  advised. 


Very  truly  yours , 


HMD 


THOMAS   M.    O'CONNOR 
City  Attorney 
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Ir.  James  P.  Lang,  General  Manager 
lecreation  and  Park  Oe  ^artment 
IcLaren  Lodge,  Golden  Gate  Park 
Jan  Francisco,  California  94117 

Subject:  Marina  Small  Craft  Harbor 
Revenue  Facilities  * 

)ear  Mr.  Lang: 

You  have  requested  an  ooinion  of  me  relative  to  the 
Interpretation  of  the  agreement  between  the  City  and  County  of  San 
i'rancisco  and  the  State  of  California  covering  the  $1,500,000 
Loaned  by  the  state  to  the  city  for  the  construction  of  a  small 
)oat  harbor  in  the  Marina.   You  directed  your  request  to  oaragraph 
LC  of  the  agreement  which  deals  with  the  manner  in  which  receipts 
from  the  operation  of  this  facility  shall  be  expended.   You 
)articularly  desire  to  know  whether  it  will  be  necessary  for  the 
layor  and  the  Board  of  Supervisors  to  annually  approve  the  exoen- 
litures  of  the  revenues  from  this  facility  for  the  ourooses  of 
servicing  both  the  debt  and  the  maintenance  of  the  Harbor. 

Paragra:)h  18  of  the  agreement  reads  as  follows: 

"18.   The  receipts  from  the  operation  of  the 
facilities  shall  be' expended  only  for  the  following 
5ur  )oses: 

"(a)   Repajrment  of  the  loan  made  hereby,  including 
princioal  and  interest. 

"(b)   Payment  of  all  expenses  of  ooeration, 
maintenance,  and  reoair  of  said  facilities,  and  the 
replacement  of  de:)reciated  components. 

"(c)   Investment  and  reinvestment  in  reasonably 
liquid  assets. 

*     See  Letter  Opinion  No.  67-77-A  of  October  ?4,  1967 
on  the  same  subject. 
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"It  is  expressly  understood,  however,  that  the 
STATE  reserves  the  right  to  authorize  expenditures 
other  than  or  in  addition  to  those  set  out  herein- 
above, upon  receiving  a  request  therefor  by  APPLICANT," 

In  order  to  properly  understand  paragraph  18  reference 
must  be  made  to  other  sections  of  the  agreement.  The  agreement  as 
entered  into  by  the  city  and  the  state  was  not  one  wherein  the 
city  pledged  its  full  faith  and  credit  as  security  for  tne  repay- 
ment of  the  loan,  as  evidenced  by  paragraph  16,  which  reads  as 
follows: 

"16.  The  gross  revenues  received  by  APPLICANI 
from  the  operation  of  said  project  shall  constitute 
security  for  the  obligation  of  payment  hereunder. 
Prior  to  making  any  other  expenditures  from  such 
gross  revenues,  APPLICANT  first  shall  pay  the  install- 
ments of  principal  and  interest  then  due  under 
paragraph  4  hereof." 

Thus,  paragraph  16  makes  the  gross  revenues  the  security 
for  the  repayment  of  the  principal  and  interest  on  the  loan,  and 
further  provides  that  the  payment  of  the  principal  and  interest  on 
the  loan  shall  have  first  priority  in  the  disbursing  of  any 
revenues  earned  by  the  Harbor. 

Paragraph  17(e)  of  the  agreement  requires  the  city  to  fix 
rates  and  reads  as  follows: 

"17.   APPLICANT  shall: 


"(e)   Periodically  fix,  prescribe  and  collect 
fees,  rentals  or  other  charges  for  services  and  use 
of  said  facilities  sufficient  to  produce  gross 
revenues  adequate  for  the  following  in  the  order  set 
forth: 

"(1)   The  payment  of  all  installments  of 
principal  and  interest  on  money  owed  the  STATE 
as  they  become  due, 

"(2)   The  payment  of  all  expenses  of  opera- 
tion, maintenance  and  repair  of  the  said 
facilities. 

"(3)   An  amount  which  is  equal  to  the  sum 
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taken  into  account  for  depreciation." 

Thus,  the  city  is  required  to  raise  sufficient  revenues 
to  adequately  pay  for  the  various  expenses  set  forth  in  subpara- 
graph (e)  of  paragraph  17. 

Paragraph  18  of  the  agreement  which  has  been  quoted, 
supra,  states  the  purpose  for  which  the  receipts  from  the  Harbor 
may  be  used.   Again,  the  top  priority  for  their  use  is  the  payment 
of  the  principal  and  interest  on  the  loan. 

Paragraph  21  reads  as  follows: 

"21.   In  the  event  that  the  gross  receipts 
from  said  project  are  inadequate  to  pay  the  obliga- 
tions set  forth  in  paragraph  18  hereof  in  the  order 
of  priority  set  forth,  APPLICAOT  from  other  sources 
shall  pay  the  project  operational  expenses  as  the  same 
are  defined  in  Section  Three,  Division  of  Small  Craft 
Harbors,  SAN  FPvANCISCO  MARINA,  FINANCIAL  FEASIBILITY 
REVIEW,  dated  May  1,  1962." 

Under  this  paragraph  the  city  has  agreed  if  the  gross 
receipts  from  the  project  are  not  sufficient,  that  it  will  provide 
other  sources  from  which  to  pay  the  project  operational  cost  as 
those  are  set  forth  in  the  Financial  Feasibility  Review  referred  to 
therein. 

Accordingly,  it  is  my  opinion  that  all  money  received  by 
the  Harbor  from  any  source  must  be  appropriated  by  the  Board  of 
Supervisors  solely  for  the  purposes  set  forth  in  the  agreement  and 
cannot  be  used  for  any  other  purpose,  A  review  of  the  Controller's 
accounts  shows  that  a  special  fund  has  been  set  up  as  an  account  by 
the  Board  of  Supervisors,  into  which  all  revenue  from  the  Harbor  is 
to  be  paid.   Under  the  administrative  provisions  of  the  Annual 
Appropriation  Ordinance,  namely.  Section  11,  this  fund  and  the 
expenditures  therefrom  are  automatically  continued  each  year. 
Section  11  of  the  Appropriation  Ordinance  reads  as  follows: 

"Section  11.  The  Controller  is  hereby  authorized 
and  directed  to  continue  the  existing  special  and  trust 
funds,  revolving  funds,  and  reserves  and  the  receipts 
in  and  expenditures  from  each  such  fund  are  hereby 
appropriated  in  accordance  with  law  and  the  conditions 
under  which  each  such  fund  was  established, 

"The  Controller  is  hereby  authorized  and  directed 
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to  set  up  additional  special  and  trust  funds  and 
reserves  as  may  be  created  by  either  additional 
requests  or  under  other  conditions  and  the  receipts 
in  each  fund  are  hereby  appropriated  in  accordance 
with  law  for  the  purposes  and  subject  to  the 
conditions  under  which  each  such  fund  was  established." 

Therefore,  I  advise  you  that  none  of  the  revenues  of  the 
Small  Boat  Harbor  can  be  used  for  any  purpose  except  those  set 
forth  in  subparagraph  (e)  of  paragraph  17  of  the  agreement  and 
that  the  City  and  County  of  San  Francisco  has  agreed  to  support 
other  activities  which  were  contained  in  the  Feasibility  Report 
from  other  sources  if  the  income  is  not  sufficient  from  the  Harbor 
to  carry  on  these  obligations.  The  Board  of  Supervisors  is 
required  to  make  available  other  amounts  from  other  sources  to  both 
service  the  loan  and  to  guaranty  the  proper  operation  of  the  Harbor 
as  an  efficient  facility  for  the  purpose  of  servicing  small  craft. 

Very  truly  yours, 
THOMAS  M.  O'CONNOR 


'JW 


City  Attorney 
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Mr.  James  J.  Finn 

Assistant  General  Manager  of  Public  Utilities, 

Administrative 

287  City  Hall 

San  Francisco,  California 

Re:   Legality  of  Contract  for  Gardening  Services 

Dear  Mr.  Finn: 

You  have  requested   the   opinion  of   this   office  relative 
to   the   legality  of  a   contract  whereby   the  city  would  engage  a 
landscaping  firm  to  provide   gardening  services   at  various  Water 
Department  reservoir   locations    in  San  Francisco.      It   is  my  under- 
standing that   the  work  to  be   performed  consists   of   providing  lavm 
mowing  services   on  a   constant  and  regular   basis,   and   that  such 
service   is   not  sufficiently  extensive   to  require   the   full  time 
service  of  one  man. 

While  much  city  business    is   authorized  by   law   to  be  con- 
ducted  through  the  medium  of  contract    (for   example,   see  Charter 
Sections   88,    95  and   95.1),    the  day-to-day   type   of  personal   services 
performed   throughout   the   several  city   departments   are   governed   oy 
the  civil  service  requirements   prescribed  by   the  charter. 

Charter   Section   142   requires    that  all   positions    in  all 
departments   and   offices   of   the  city  and  county   shall  be   included 
in   the  classified  civil  service.      There  are   five  classes   of  ex- 
ceptions,   two  of  which  have  a   possible  relevance   to  our    issue.    One 
exception  is    for   persons   employed   in  positions    in  any  department^ 
for   expert   professional   temporary  services.      I  know  of  no  authority 
that  would  recognize   one  who  mows    lawns  as    providing  an  expert 
professional  service. 

On  a   number   of  occasions    the  courts   have  upheld   the   legal 
propriety,    under   the   City   charter,    of  retaining  expert   temporary 
services   by  contract  rather   than   through   the   process   of   position- 
filling  by  civil  service  recruitment,    (see  San  Francisco  v.    Boyd, 
17   Cal.    (2)    606  and  Kennedy  v.    Ross,    28   CalV{2)5b9) 
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However,  a  study  of  such  cases  will  show  that  the  services 
in  question  were  those  of  a  professional  expert  of  some  kind,  and 
not  the  type  of  services  which  would  be  performed  by  a  non-expert 
or  non-professional  upon  a  constantly  existing  or  day-to-day  basis. 
A  case  of  the  latter  typo  is  Stockburgcr  v.  Riley,  21  Cal.App. (2) 
165.   Therein  the  court  declared  invalid  a  contract  which  called 
for  day-to-day  continuous  window  washing  work,  such  contract  having 
been  entered  into  ben^een  the  State  of  California  and  a  building 
maintenance  firm,  upon  the  ground  that  such  contract  violated  the 
requirements  of  the  Civil  Service  Act  of  the  State  of  California. 
The  court  pointed  out  that  under  said  law  every  officer  and  employee 
of  the  state  should  be  included  in  civil  service,  subject  to 
"fourteen  excepted  classes  of  persons,  under  no  one  of  which  falls 
the  present  character  of  service."  (page  168) 

At  page  170  of  the  Stockburger  opinion,  the  Court  stated: 

"If  this  agreement  is  valid  there  is  nothing 
to  prevent  similar  agreements  from  being  made  with 
relation  to  other  janitor  service,  gardening,  typing, 
and  many  other  branches  of  service  now  accepted  as 
subject  to  civil  service.   To  sanction  such  an  agree- 
ment would  destroy  the  effectiveness  of  the  enactment 
of  the  people  in  creating  a  Civil  Service  Act."  (emphasis 
added) 

We  take  the  court's  foregoing  reference  to  "gardening" 
as  indicating  agreement  with  our  own  conclusion  herein  that  such 
activity  cannot  be  viewed  as  of  the  type  ordinarily  allowed  by  the 
courts  to  be  conducted  other  than  through  the  requirements  of  civil 
service  recruitment. 

The  other  exception  is  for  part-time  services,  in  which 
the  maximum  earnings  per  month  for  a  part-time  employee  are  ad- 
justed by  the  Civil  Service  Commission  from  a  charter  base  of  $150 
monthly.  (Charter  Sec.  142)   Such  part-time  employments  may  be 
exempt  from  being  filled  from  civil  service  lists  of  cligibles  on 
recommendation  of  the  appointing  officer  where  the  schedule  of 
operations  shows  that  the  monthly  hours  of  work  do  not  exceed  70 
and  the  Civil  Service  Commission  approves  and  certifies  that  such 
part-time  positions  cannot  practically  be   filled  from  existing 
eligible  lists.  (Charter  Sec.  142) 

In  summary,  it  is  my  opinion  that  the  proposed  contract 
would  be  in  violation  of  Charter  Section  142.   If  Water  Department 
requirements  may  be  satisfied  within  the  charter  framework  discussed 
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above,    it  may   be   possible   to   obtain  gardening  service   on  a   part-time 
basis   outside   the   classified  civil  service. 


You  are   so  advised. 


Very   truly  yours , 


yyr^  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  68-10 


January  23,  1968 


The  Honorable  Joseph  L.  Alioto 
The  Civil  Service  Commission 
Mr.  Martin  Mongan,  County  Clerk 
City  Hall 
San  Francisco,  California 

Subject:   California  Constitution  Article  20, 
Section  3  -  Deletion  of  paragraph 
in  oath  required  to  be  taken  by  all 
public  officers  and  employees 

Gentlemen: 

This  office  has  recently  been  consulted  in  the  following 
matter  and  has  rendered  advice  which  I  wish  to  confirm  by  letter. 

I  have  been  asked  as  to  the  effect  of  recent  court  deci- 
sions upon  the  oath  purportedly  required  by  the  terms  of  Article  20, 
Section  3,  of  the  California  Constitution,  which  reads  as  follows: 

"Members  of  the  Legislature,  and  all  public  officers 
and  employees,  executive,  legislative,  and  judicial,  ex- 
cept such  inferior  officers  and  employees  as  may  be  bv  law 
exempted,  shall,  before  they  enter  upon  the  duties  of  their 
respective  offices,  take  and  subscribe  the  following  oath 
or  affirmation: 

*I,  ,  do  solemnly  swear  (or  affirm)  that  I 

will  support  and  defend  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  State  of  California 
against  all  enemies,  foreign  and  domestic;  that  I  will 
bear  true  faith  and  allegiance  to  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  Cali- 
fornia; that  I  take  this  obligation  freely,  without  any 
mental  reservation  or  purpose  of  evasion;  and  that  I  will 
well  and  faithfully  discharge  the  duties  upon  which  I  am 
about  to  enter. 

'And  I  do  further  swear  (or  affirm)  that  I  do  not 
advocate,  nor  am  I  a  member  of  any  party  or  organization, 
political  or  otherwise,  that  now  advocates  the  overthrow 
of  the  Government  of  the  United  States  or  of  the  State 
of  California  by  force  or  violence  or  other  unlawful 
means;  that  within  the  five  years  immediately  preceding 
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the  taking  of  this  oath  (or  affirmation)  I  have  not 
been  a  member  of  any  party  or  organization,  political 
or  otherwise,  that  advocated  the  overthrow  of  the 
Government  of  the  United  States  or  of  the  State  of 
California  by  force  or  violence  or  other  unlawful 
means  except  as  follows: 

(If  no  affiliations,  vTrite  in 
the  words  ''No  Exceptions'") 
and  that  during  such  time  as  I  hold,  the  office  of 


(name  of  office) 
I  \^11  not  advocate  nor  become  a  member  of  any  party 
or  organization,  political  or  otherwise,  that  advo- 
cates the  overthrow  of  the  Government  of  the  United 
States  or  of  the  State  of  California  by  force  or 
violence  or  other  unlawful  means. ' 

"And  no  other  oath,  declaration,  or  test,  shall 
be  required  as  a  qualification  for  any  public  office 
or  employment. 

"'Public  officer  and  employee'  includes  every 
officer  and  employee  of  the  State,  including  the 
University  of  California,  every  county,  city,  city 
and  county,  district,  and  authority,  including  any 
department,  division,  bureau,  board,  commission, 
agency,  or  instrumentality  of  any  of  the  foregoing." 

It  should  be  observed  that  the  second  paragraph  of  the 
oath  which  is  quoted  in  this  section  was  added  as  part  of  the 
constitutional  amendment  approved  by  the  people  in  the  general 
election  in  1952. 

In  the  recent  California  Supreme  Court  case  of  Vooel  v. 
County  of  Los  Angeles,  58  A.C.  12,  decided  December  21,  19 o7, 
the  court  held  that  the  second  paragraph  of  the  quoted  oath  v;as 
unconstitutional  as  being  in  violation  of  federal  constitutional 
guarantees  protecting  freedom  of  association.   The  court  held 
that  since  the  paragraph  in  question  proscribed  membership  in 
organizations  without  requiring  a  specific  intent  to  further  the 
unlawful  aims  of  such  group  it  would  impose  an  unconstitutional 
condition  upon  those  seeking  a  public  office  or  employment  in 
violation  of  rights  guaranteed  under  the  First  Amendment. 
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The  Honorable  Joseph  L.  Alioto 

The  Civil  Service  Commission 

Mr.  Martin  Mongan,  County  Clerk   -  3  -        January  23,  19r?8 


The  decision  of  the  California  Supreme  Court  has  become 
final  as  of  January  20,  19'^8.   For  this  reason  I  must  advise  you 
ihat  the  second  paragraph  of  the  oath  in  question  should  be  dele'red 
as  a  reouirement  for  entering  upon  any  public  office  or  employment. 

I  would  advise  that  all  future  documents  and  public  cere- 
monies should  be  revised  so  as  to  reflect  this  deletion. 

Very  truly  yours , 


■'KD 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:   Mr.  Irving  G.  Breyer 
Legal  Adviser 
Board  of  Education 


Letter  Opinion  No.  68-11 


January  26,  1968 


Mr.  S.  M.  Tatarian 
Director  of  Public  Works 
Room  7.60  City  Hall 
San  Francisco,  California 

Subject:   Subdivision  Control;  Cliff  House 
and  Adjacent  Properties;  Proposed 
Development  of  "Headlands"  Parcel 

Dear  Mr.  Tatarian: 

This  letter  is  in  response  to  your  inquirs^  concerning 
the  applicability  of  the  Subdivision  Map  Act  to  the  development  of 
the   Headlands  parcel  which  was  formerly  a  part  of  the  Cliff  House 
properties.   You  pose  two  questions,  one  relating  to  whether  the 
entire  area  of  approximately  12  acres  is  a  subdivision  under  the 
Subdivision  Map  Act  and,  secondly,  if  not,  what  authority  you  have 
as  Director  of  Public  Works  to  require  a  tentative  map  to  be  filed 
and  streets  to  be  dedicated  for  proper  access  prior  to  the  grant- 
ing of  a  grading  permit  for  the  Headlands  Project  Area.   Answers 
to  these  questions  will  be  taken  up  in  the  order  submitted. 

The  Subdivision  Map  Act  is  found  in  the  Business  and 
Professions  Code  of  the  State  of  California  and  is  the  basic 
authority  within  the  City  and  County  of  San  Francisco  for  regulat- 
ing subdivisions.   The  Administrative  Code  provisions  pertaining 
to  subdivisions  relate  to  the  Subdivision  I'ap  Act  and  are  comple- 
mentary thereto.   The  controlling  law,  therefore,  is  found  in 
Section  11535  of  the  Business  and  Professions  Code  which  defines 
a  subdivision.   After  a  careful  review  of  the  factual  background, 
together  with  a  review  of  the  deeds  transferring  property,  it  is 
my  opinion  that  the  division  of  la^^ds  from  the  original  ownership 
by  the  Cliff  House  Properties  into  several  parcels  of  land  is  not 
a  subdivision  as  defined  by  Section  11535  of  the  Business  and 
Professions  Code. 

In  answer  to  your  second  question,  the  City  would  have 
the  power  to  enact  an  ordinance  of  a  general  nature  regulating  the 
division  of  land  which  is  not  a  subdivision  under  the  provisions 
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of  Section  11540.1  of  the  Business  and  Professions  Code.   However, 
such  an  ordinance  has  not  been  enacted  by  the  City  and  County  and, 
in  the  absence  of  such  legislation,  you  do  not  have  the  power  to 
require  a  tentative  map  to  be  filed  or  streets  to  be  dedicated 
before  granting  a  grading  permit. 

The  foregoing  discussion  is  necessarily  limited  to  the 
facts  of  this  particular  case.   The  facts  in  this  case  indicate 
that  the  Cliff  House  Properties,  originally  one  ownership  as  of 
November  23,  I'^BS,  have  now  been  subdivided  into  four  parcels  of 
land  in  different  ownership.   Two  other  parcels  of  land  are  shown 
on  the  Official  Records  of  the  Assessor  as  separate  parcels,  bu" 
these  parcels  were  created  for  easement  purposes  for  the  benefit  of 
land  owned  by  the  Alexander  Land  Company  and  the  retained  interest 
of  the  Cliff  House  Properties.   The  property  transfers  together 
with  the  easements  created  were  reviewed  with  the  State  Real  Estate 
Commissioner's  office  and  it  is  their  opinion  that  easements  are 
not  considered  as  separate  parcels  of  land  as  defined  by  the  Sub- 
division Hap  Act.   (See  Bachenheimer  v.  Palm  Springs  Management 
Corporation,  115  Cal.  App.  2d  580,  587.)  ~ 

It  is  my  opinion  that  dividing  these  three  parcels  into 
separace  ownership  together  with  the  recorded  easements  does  not 
make  this  a  subd?.vision  within  the  meaning  of  the  Subdivision  Map 
Act  and  therefore  the  Director  of  Public  Works  would  not  have  the 
power  to  require  a  tentative  map  prior  to  the  granting  of  any 
gracing  permit  for  the  development  of  one  of  the  separate  parcels. 

You  are  advised  accordingly. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
iUK  City  Attorney 


Letter  Opinion  No.  68-12 


February  5,  1963 


Mrs.  Dianne  Feins tein,  Chairman 
Advisory  Committee  for  Adult  Detention 
City  and  County  of  San  Francisco 
Room  480,  City  Hall 
San  Francisco,  California 

Subject:      Can  City  and  County  of  San  Francisco 
purchase  prison-made  goods? 

Dear  I'rs.  Feinstein: 

I  have  your  letter  of  January  25,  1953,  inquiring  as  to 
the  existence  of  any  provision  in  the  City  Charter  preventing  the 
City  and  County  of  San  Francisco  from  purchasing  prison-made 
goods. 

Please  be  advised  that  I  have  not  discovered  any  specific 
mention  in  the  City  Charter  of  prison-made  goods  in  so  far  as  this 
subject  is  applicable  to  the  purchasing  or  contracting  practices 
of  the  City. 

However,  Chapter  5  of  the  San  Francisco  Administrative 
Code,  entitled  "Contract  Procedure,"  provides  in  Section  6.22  that 
"No  article  furnished  under  any  contract  made  under  the  provisions 
of  this  chapter  shall  have  been  made  in  a  prison  or  by  convict 
labor." 

In  addition.  Chapter  21  of  the  San  Francisco  Administra- 
tive Code,  entitled  "Purchasing  Procedure,"  contains  the  identical 
language  in  Section  21.21. 

I  trust  this  information  will  be  of  some  assistance  to  you. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
'^^  City  Attorney 


Letter  Opinion  Mo.  60-13 


February  6,  1958 


Finance  Committee 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Re:  Imposition  of  charge  for  costs  for  appli- 
cations for  permission  to  file  late  claim 
and  for  waiver  of  statute  of  limitations 

Gentlemen: 

You  have  asked  whether  the  City  and  County  of  San  Fran- 
cisco, through  the  Board  of  Supervisors,  may  charge  applicants  for 
permission  to  file  late  claims  for  the  costs  of  processing  such 
applications. 

By  Article  11,  Section  10,  of  the  Constitution  of  the 
State  of  California  the  Legislature  is  given  the  pov/er  to  prescribe 
procedures  governing  the  presentation  and  consideration  of  claims 
against  chartei;ed  cities,  chartered  counties  and  chartered  cities 
and  counties.   Pursuant  to  this  authority  the  Legislature  in  l^*i3 
enacted  Part  3,  Division  3.5,  of  the  Government  Code  pertaining  to 
claims  against  public  entities.  Sec  ..ion  911.4  thereof  providing  for 
an  application  for  leave  to  present  a  late  claim  to  be  made  to  the 
public  entity  within  a  reasonable  time  not  to  exceed  one  year  from 
the  accrual  of  the  cause  of  action.   Section  911.5  sets  forth  the 
time  V7ithin  which  the  public  entity  must  act  and  upon  what  ground 
the  application  shall  be  granted.   Neither  of  the  aforementioned 
sections  imposes  any  charge  for  the  application  nor  authorize  the 
imposition  of  any  charge  by  any  public  entity. 

It  is  well  settled  that  an  ordinance  which  attempts  to 
impose  additional  requirements  in  a  field  which  is  solely  within 
the  jurisdiction  of  the  Legislature  and  fully  covered  by  statutes 
enacted  by  it,  is  invalid.   (See  Pipoly  v.  Benson,  20  Cal.2d  366; 
In  Re  f^oss.  58  Cal.?.d  117.) 

In  my  opinion,  the  imposition  of  a  charge  to  cover  the 
costs  of  processing  an  application  for  permission  to  file  a  late 
claim  by  way  of  an  ordinance  would  be  an  additional  requirement  to 
those  specified  by  the  Legislature,  and  invalid. 
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February  6,  1988 


You  have  also  asked  whether  a  charge  covering  the  cost  of 
processing  may  not  be  imposed  upon  claimants  requesting  a  waiver 
of  the  statute  of  limitations. 

The  Board  of  Supervisors  in  its  discretion  is  empowered 
by  Section  13.1  of  the  Charter  to  waive  or  authorize  the  waiver  of 
the  benefit  of  any  statute  of  limitations  in  favor  of  the  City  and 
County  of  San  Francisco  by  three- fourths  vote  of  all  its  members. 
As  this  authority  is  discretionary,  the  Board  of  Supervisors  may 
reasonably  condition  its  exercise. 

You  are  advised,  therefore,  that  a  charge  equal  to  the 
cost  of  processing  a  request  for  waiver  of  the  statute  of  limita- 
tions may  be  imposed  upon  a  claimant  requesting  the  same. 

Enclosed  please  find  legislation  for  the  imposition  of  a 
fee  for  the  processing  of  request  for  the  waiver  of  the  statute  of 
limitations. 

Very  truly  yours. 


EAB 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  58-14 


February  29,  1968 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Subject:   Calculation  of  Seniority  of  Employee 
Reached  for  Certification  VJhile  in 
the  Military  Service 

Gentlemen: 

You  have  written  to  me  asking  my  advice  concerning  the 
seniority  date  of  a  member  of  the  Fire  Department  for  purposes 
of  his  appointment  as  a  limited  tenure  lieutenant.   In  order  to 
answer  your  query  a  summary  of  the  department  service  of  tais 
member  is  necessary. 

The  employee  came  to  work  in  the  Fire  Department  as  a 
non-civil  service  employee  on  February  26,  1942,  and  served 
under  such  appointment  until  August  12,  1942,  when  he  was  cer- 
tified temporarily  from  a  list  of  eligibles  and  served  until 
September  13,  1942,  when  he  separated  to  enter  the  military 
service.   As  of  September  13,  1942,  the  employee  had  less  than 
seven  months  service  with  the  department,  none  of  it  on  a 
permanent  basis. 

Thereafter,  and  while  he  was  in  the  military  service, 
his  name  was  reached  for  certification  on  April  13,  1943,  but 
due  to  his  non-availability  he  was  unable  to  accept  the  appoint- 
ment, consequently  his  certification  was  made  pursuant  to  the 
provisions  of  Section  153  of  the  Charter  which  reads,  in  part, 
as  follows: 

"If  while  in  said  military  service  the  names  of 
such  persons  are  reached  for  certification  to  permanent 
positions,  appointments  shall  be  made  to  serve  until 
such  persons  in  the  military  service  shall  present  to 
the  Civil  Service  Commission  an  honorable  discharge  or 
certificate  of  honorable  active  service  .  .  ,  when  they 
shall  be  certified  and  assume  the  duties  of  positions 
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in  said  class  and  their  certification  to  said  positions 
for  all  purposes  of  seniority  shall  be  deemed  to  be 
the  date  when  their  narr.es  on  such  eligible  lists  were 
reached  for  certification  .  '.    I  7"        (Emphasis  added.) 

The  employee  claims  that  he  is  entitled  to  tack  the  period 
of  his  service  in  1942  to  his  service  since  April  13,  1943,  and 
that  his  seniority  should  be  adjusted  accordingly.   He  claims  that 
City  Attorney's  Opinions  Nos.  465  and  504  support  his  position. 

I  have  reviewed  both  of  these  opinions  and  neither  are 
directed  to  the  question  presented  in  your  request.   Opinion  No. 
455  concerned  itself  with  what  constituted  years  of  service  for 
pay  and  city  and  county  service  in  a  promotional  examination  in  the 
Police  Department.   Opinion  No.  504  dealt  with  the  same  subject 
matter  in  reference  to  the  members  of  the  Fire  Department.   Neither 
of  these  opinions  dealt  with  what  constituted  the  date  of  seniority 
of  an  employee  governed  by  Section  153  of  the  Charter. 


and  while  he  was  in  the  military  service.   Section  15 J  ot  tae 
Charter  states  unequivocably  that  seniority  dates  from  the  time  a 
person  who  is  in  the  military  service  is  reached  for  certification. 
This  is  in  keeping  with  the  policy  of  the  Civil  Service  Commission 
to  count  seniority  only  from  the  time  of  permanent  appointment, 
since  under  Section  153  the  date  that  the  employee  is  reached  for 
certification  for  appointment  to  a  permanent  position  is  deemed 
the  date  of  his  appointment  to  a  permanent  position. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
^j,^  City  Attorney 


Letter  Opinion  No.  68-15 


February  ?0,  1958 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Authority  of  Board  of  Supervisors  to  Place 

Declaration  of  Policy  on  June  4,  1968  Ballot 
Opposing  Cross-City  Busing  of  San  Francisco 
School  Children 

Dear  Mr.  Dolan: 

This  refers  to  your  letter  of  January  29,  I'^^S,  in  which 
you  request  advice  as  to  whether  a  declaration  of  policy  opposing 
cross-city  busing  of  San  Francisco  school  children  would  come 
within  the  purview  of  the  San  Francisco  Board  of  Supervisors. 

The  second  and  third  paragraphs  of  Section  179  of  the 
Charter  provide  for  the  submission  of  a  declaration  of  policy  by 
the  Board  of  Supervisors  to  the  voters  as  follows: 

"Any  declaraiiion  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the  submission 
of  ordinances;  and  when  approved  by  a  majority  of  the 
qualified  electors  voting  on  said  declaration,  it  sliall 
thereupon  be  the  duty  of  the  board  of  supervisors  to 
enact  an  ordinance  or  ordinances  to  carry  such  policies 
or  principles  into  effect,  subject  to  the  referendum 
provisions  of  this  charter. 

"Any  ordinance  which  the  supervisors  are  empowered 
to  pass  may  be  submitted  to  the  electors  by  a  majority 
of  the  board  at  a  general  election  or  at  a  special  elec- 
tion called  for  the  purpose,  said  election  to  be  held 
not  less  than  thirty  days  from  the  date  of  the  call. 
Any  such  ordinance  may  be  proposed  by  one- third  of  tne 
supervisors  or  by  the  mayor,  and  when  so  proposed  shall 
be  submitted  to  the  electors  at  the  next  succeeding 
general  election." 
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Education  is  a  matter  of  statewide  concern  and  is  one 
of  the  responsibilities  of  the  state  government  (California  Con- 
stitution, Article  XVI,  Sections  15  and  15.5).   The  governing 
board  of  a  school  district  may  consider  race  as  a  factor  in  adopt- 
ing a  school  attendance  plan  if  the  purpose  in  considering  it  is 
to  effect  desegregation  and  the  plan  is  reasonably  related  to  the 
accomplishment  of  that  purpose.   (43  Cal.Jur.  2d  750;  42  Attorney 
General's  Opinions  33;  California  Administrative  Code,  Title  5, 
Section  2010  and  Section  2011.)   General  powers  are  vested  in 
local  governing  school  boards  regarding  the  transportation  of 
pupils  to  and  from  school.   (§16801,  Education  Code  of  the  State 
of  California;  City  Attorney's  Opinion  52-47,  dated  September  27, 
1-52.)   The  San  Francisco  Unified  School  District,  acting  through 
its  board  of  educaticno  acts  as  a  state  agency  in  these  matters, 
functions  under  state  laws  and  fulfills  state  purposes. 

This  office  has  consistently  held  that  in  order  for  a 
declaration  of  policy  to  appear  on  the  ballot  and  be  adopted  or 
rejected  at  the  polls,  it  must  concern  a  municipal  legislative 
matter  which  is  v/ithin  the  power  of  the  Board  of  Supervisors  to 
enact  and  put  into  effect  as  an  ordinance  which  is  subject  to 
the  referendum  provisiciis  of  the  charter.    (See  City  Attorney's 
Opinion  No.  57-61-A,  dated  August  21,  1957.)   Under  our  prior 
opinions,  the  subject  matter  of  this  declaration  of  policy  would 
not  be  appropriate  for  submission  to  the  voters  and  my  advice 
would  be  that  the  Board  of  Supervisors  should  not  take  the  pro- 
cedural steps  necessary  to  place  such  a  declaration  of  policy  on 
the  ballot. 

However,  in  Farley  v.  Healey,  67  A.C.  324,  dated  Septem- 
ber 18,  1957,  the  Supreme  Court  of  the  State  of  California,  in 
determining  that  a  declaration  of  policy  should  be  submitted  to 
the  voters  declaring  that  there  be  an  immediate  ceasefire  and  with- 
drawal of  U.  S.  troops  from  Vietnam,  stated  at  page  326: 

".  .  .  It  is  not  his  [the  registrar  of  voters] 
function  to  determine  whether  a  proposed  initiative  will 
be  valid  if  enacted  or  whether  a  proposed  declaration  of 
policy  is  one  to  which  the  initiative  may  apply.   These 
Questions  may  involve  difficult  legal  issues  that  only 
a  court  can  determine.   The  right  to  propose  initiative 
measures  cannot  properly  be  impeded  by  a  decision  of  a 
ministerial  officer',  even  if  supported  by  the  advice  of 
the  city  attorney,  that  the  subject  is  not  appropriate 
for  submission  to  the  voters.    Given  compliance  with 
formal  requirements  for  submitting  an  initiative,  the 
registrar  must  place  it  on  the  ballot  unless  he  ia 
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directed  to  do  otherwise  by  a  court  on  a  compelling 
showing  that  a  proper  case  has  been  established  for 
interfering  with  the  initiative  power." 

At  page  328,  the  court  stated: 

"The  second  paragraph  of  section  179  neither 
restricts  the  measures  that  may  be  submitted  pursuant 
to  the  first  paragraph  nor  limits  the  declarations  of 
policy  that  it  authorizes  by  its  own  force.   It  does 
not  expressly  restrict  the  type  of  declaration  that  may 
be  submitted,  but  instead  refers  to  'any'  declaration. 
The  fact  that  the  board's  duty  'to  carry  .  .  .  into 
effect'  approved  policies  is  inoperative  when  the  policy 
is  beyond  the  power  of  the  board  to  effectuate,  affords 
no  basis  for  restricting  the  right  to  declare  the  policy. 
Only  by  constiruing  the  paragraph  narrowly  against  the 
power  of  initiative  could  it  be  held  that  the  voters 
may  only  declare  policies  that  the  supervisors  could 
effectuate  by  ordinance.'' 


the  Registrar  and  the  Registrar  must  place  it  on  the  ballot.   The 
submission  of  the  dec] oration  of  policy  by  the  Board  of  Supervisors 
must  follow  the  procedure  set  forth  in  Section  179  of  the  charter. 
A  majority  of  the  Board  of  Supervisors  may  submit  it  at  a  general 
or  special  election  to  be  held  not  less  than  thirty  days  from  the 
date  or  the  call  or  the  declaration  may  be  proposed  by  one-third 
of  the  supervisors  to  be  submitted  to  the  electors  at  the  next 
succeeding  general  election. 

Very  tiruly  yours. 


•^AT 


TH0I1AS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  68-16 


February  21,  1958 


Mr.  John  L.  Mootz 

Administrative  Assistant  to  the  Mayor 

Room  205  City  Hall 

San  Francisco,  California  94102 

Subject:   Request  for  funds  by  Sheriff  for 
evictions  under  Section  1174  of 
the  Code  of  Civil  Procedure 

Dear  Mr.  Mootz: 

You  have  stated  that  pending  before  you  is  a  request  for 
an  appropriation  of  funds  by  the  Sheriff  reflecting  the  additional 
charge  to  the  city  and  county  in  carrying  out  a  writ  of  restitution 
in  an  unlawful  detainer  action,  as  the  result  of  the  1967  amendment 
to  Section  1174  of  the  Code  of  Civil  Procedure,  and  you  ask  for  my 
opinion  as  to  whether  such  funds  may  be  legally  appropriated. 

Your  letter  also  indicates  that  the  1957  amendment  to 
Section  1174  has  been  held  unconstitutional  by  the  Superior  Court 
of  Konterey  County,  which  has  permanently  enjoined  the  sheriff 
there  from  proceeding  with  a  writ  of  restitution  without  first 
securing  costs  from  the  person  requesting  the  writ.   The  basis  of 
unconstitutionality  is  Article  13,  Section  23  of  the  State  Consti- 
tution.  That  section  took  from  the  Legislature  the  pox^er  to  give, 
and,  or  authorize  the  giving  or  ending  of  the  state's  credit,  or 
that  of  any  county,  city  and  county,  city,  or  township,  or  other 
political  corporation  or  subdivision  of  the  state,  in  aid  of  any 
person,  association  or  corporation,  municipal  or  otherwise,  or  to 
pledge  the  credit  thereof  in  any  manner  whatever,  for  the  payment 
of  the  liabilities  of  any  individual,  association,  municipal  or 
other  corporation  whatever  or  to  make  or  authorize  the  making  of 
any  gift  of  any  public  money  or  thing  of  value  to  any  individual, 
municipal  or  other  corporation  whatever. 

The  decision  of  the  Monterey  Superior  Court,  a  trial 
court,  is  not  a  binding  precedent.   (See  King  y.  United  Commercial 
Traveller.  333  U.S.  153,  92  L.Ed.  608,  51TT1 However,  such  deci- 
sions, if  available  in  'Arritten  form  for  study,  may  be  persuasive 
and  are  occasionally  followed  in  the  absence  of  controlling  higher 
authority.   (See  Estate  of  Reinicke,  44  Cal.  App.  2d  271,  273; 
Estate  of  Clary,  98  Cal.  App.  2d  5Z4,  527.) 


Lett:er  Opinion  No.  CO-13 
Mr.  John  L.  Mootz  -  2  -  February  21,  1968 


Prior  to  the  1967  amendment  to  Section  1174,  a  success- 
ful plaintiff  in  an  action  for  unlawful  detainer,  forcible  entry 
or  forcible  detainer  could  secure  a  vrrit  of  restitution  and  pay 
a  fee  of  $10.00  to  the  sheriff  for  serving  the  writ  and  have  the 
sheriff  remove  the  occupant  and  put  the  plaintiff  in  possession. 
(Section  25733,  Government  Code.)   However,  since  the  sheriff  was 
under  a  duty  to  safely  remove  and  keep  or  store  any  furniture  or 
fixtures  belonging  to  the  tenant,  the  sheriff  would  require  the 
plaintiff  to  post  in  advance  the  cost  of  storage.   Such  costs  would 
thereafter  be  added  to  the  judgment  and  would  be  recoverable  from 
the  tenant.   (See  Callahan  v.  Danziger.  172  Cal.  738,  742;  22  Ops. 
Atty.  Gen.  172.) 

Section  1174,  as  amended  in  19 57,  provides  that  a  plain- 
tiff having  obtained  a  writ  of  possession  is  entitled  to  have  tae 
premises  restored  without  the  payment  of  any  fees  in  connection 
therewith.   The  amendment  goes  on  to  provide  that  the  "goods, 
cliattels  or  personal  property  of  the  tenant'  shall  be  stored  by 
the  county  safely  for  a  period  of  30  days.   If  not  redeemed  in  30 
days  the  property  is  deemed  abandoned  and  is  to  be  sold  at  a  public 
sale  with  any  moneys  realized  from  the  sale  to  be  used  to  pay  the 
expenses  of  the  sheriff,  vrith  the  excess  to  be  applied  to  the^ 
plaintiff's  judgment.   Any  remaining  sums  are  to  be  held  by  the 
county  for  five  years  for  the  tenant  and  if  unclaimed,  to  be 
deposited  in  the  general  fund.   In  order  to  redeem  the  property 
prior  to  the  expiration  of  the  30  day  storage  period,  the  tenant 
must  pay  the  reasonable  costs  and  expenses  of  the  sheriff  and  the 
judgment  in  favor  of  plaintiff,  including  costs. 

In  conjunction  with  enactment  of  the  1957  amendment  to 
Section  1174,  Section  1034^  of  the  Code  of  Civil  Procedure  was 
repealed.   That  section  provided  the  method  whereby  the  plaintiff 
could  recover  as  costs  the  expenses  advanced  to  the  sheriff. 


Thus,  the  net  result  of  the  change  is  that  the  plaintiff 
need  not  pay  or  advance  any  costs  beyond  those  necessary  to  secure 
the  judgment  in  the  action  and  that  the  county  must  forego  the 
$10  00  fee  for  the  service  of  the  writ  as  well  as  advance  money 
for' storage  in  each  case  of  eviction,  with  recovery  of  such  amount 
depending  upon  the  property  stored  bringing  in  sufficient  money 
to   pay  all  costs  and  expenses,  an  unlikely  situation  m  view  of 
the  fact  that  the  goods,  chattels  and  personal  property  are  being 
sold  at  a  forced  sale. 

It  seems  clear  that  under  the  19.': 7  amendment  to  Section 
117^  the  person  requesting  enforcement  of  a  writ  of  restitution 
obtains  a  direct  benefit  from  the  expenditure  of  the  funds  sougnt 
herein  or  the  advancement  of  such  sums  as  may  be  required  to  safely 
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store  a  tenant's  property,  with  the  risk  of  recovery  of  costs  and 
expenses  solely  upon  the  county. 

Under  Article  13,  Section  13,  there  can  be  no  authoriza- 
tion for  any  appropriation  by  a  city  and  county  for  the  giving  of 
funds  to  a  private  individual  where  there  is  no  underlying  legal 
obligation  (see  Gonlin  v.  Board  of  Supervisors.  99  Cal.  17)  or  for 
the  providing  of  free  services.   (See  Goodall  v.  Bute,  11  Cal.App. 
2d  540;  In  re  Bagwell,  2C  Cal.App.  2d  418.)   However,  the  prohibi- 
tion does  not  apply  where  the  funds  appropriated  are  for  a  public 
purpose.   Thus,  the  test  of  what  constitutes  an  appropriation  of 
funds  in  violation  of  the  section  is  whether  the  money  is  to  be 
used  for  a  public  or  private  purpose;  if  it  is  for  a  public  purpose 
within  the  jurisdiction  of  the  appropriating  body,  it  is  non  pro- 
hibited because  the  public  benefit  to  the  appropriating  body  is 
in  the  nature  of  consideration.   (See  City  of  Oakland  v.  Garrison, 
1*^4  Cal.  298;  County  of  Alameda  v.  Janssen,  l'^   Cal.  2d  70'^,  even 
if  private  individuals  benefit.)   (See  Veterans  Welfare  Board  v. 
Jordan,  139  Cal.  124,  140-141;  Patrick  T.    Riley.  209  Cal.  3W, 
355-359.) 

I  am  unable  to  see  any  public  benefit  to  the  city  and 
county  by  the  appropriation  and  expenditure  of  the  funds  sougat. 
The  1957  amendment  contains  no  statement  indicative  of  its  purpose. 
(See  Doctors  Hospital  v.  County  of  Santa  Clara.  150  Cal.App.  2d 
53.  5775  " 

The  proposed  appropriation  appears  to  be  for  a  private 
purpose  in  contravention  of  the  constitutional  provision.  You  are 
advised  therefore  that  the  appropriation  of  funds  for  the  purpose 
sought  would  be  improper  and  no  appropriation  ought  to  be  made 
unless  another  court  of  competent  jurisdiction  were  to  directly 
order  approval  of  such  appropriation. 

Moreover,  it  has  been  brought  to  my  attention  that  a 
bill  has  been  introduced  into  the  Legislature  to  repeal  the  1967 
amendments  to  Section  1174.   That  bill  is  Assembly  Bill  387. 

Very  truly  yours. 


EAB 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  58-17 


February  27,  1968 


Vt.    Joseph  E.  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California  94102 


Re:   Validity  of  Assessments  on  Scows 
DS-10  and  DS-11 


Dear  Mr.  Tinney: 

In  reply  to  your  letter  regarding  the  validity  of  the 
assessments  heretofore  made  on  the  above  identified  scows,  please 
be  advised  that  it  is  mv  opinion  that  said  assessments  were  entirely 
valid  and  that  the  taxpayer's  contention  that  said  properties  were 
exempt  under  Section  4  of  Article  XIII  of  the  Constitution  of  the 
State  of  California  is  without  merit. 

Article  XIII,  Section  4,  of  the  Constitution  reads  as 
follows : 

"Exemption  of  vessels.   All  vessels  of  more  than 
50  tons  burden  registered  at  any  port  in  this  State 
and  engaged  in  the  transportation  of  freight  or  passen- 
gers shall  be  exempt  from  taxation  except  for  state 
purposes. " 

This  section  was  originally  adopted  on  November  3,  1914, 
has  frequently  come  before  the  courts  for  interpretation,  and  has 
been  accepted  as  valid  for  over  50  vears.   See  County  of  Los  An-^eles 
V.  Craig.  38  Cal.  App.  2d  58;  Ships  and  Power  Eouiomen;:  CorT'.  v. 
County  of  San  Diego.  93  Cal.  App.  2d  522:  Star  etc.  Soatin^  Co.  v. 
County  of  San  Diego',  163  Cal.  App.  2d  534;  Alalunga  Sport  Fishers 
Inc.  V.  County  of  San  Diego.  247  Cal.  App.  2d  G63;  Ship  Owners  and 
jnerchants  Tug  Soat  ^O;  »  J^-  '^-    ^^^^   ^"^  County  of  San  Francisco, 
Superior  Court  No.  3/3'dU2. 

There  are  enumerable  cases  to  the  effect  that  a  legis- 
lative act  is  presumed  to  be  constitutional.   Unconstitutionality 
must  be  clearly  shown  and  doubts  will  be  resolved  in  favor  of  its 
validity.   The  presumption  is  even  stronger  where  a  constitutional 
provision  is  in  ouestion  since  greater  deference  is  accorded  by 
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the  courts  to  constitutional  mandates  (In  re  Brady,  65  Cal.  App. 
345,  356),  the  Constitution  being  the  highest  expression  of  the 
will  of  the  people  (Ex  parte  Braun,  lAl  Cal.  204)  and  is  the 
fundamental  and  supreme  law  of  the  State,   (Lye  v.  Compton,  80 
Cal.  Aop.  2d  486;  In  re  Hadera  Irr.  Dist.  (lUVl),  ^'2  C.  •>^''^^,  2C  P. 
272,  275;  San  FrancTsco  v."  Ind.  Ace.  "Com.  (1-20),  103  C.  273, 
191  P.  25:  People  v.  Globe  etc.  Co.  TWTO) ,  211  C.  121,  294  P.  3; 
CUi  V.  Chaffee  (K43),^^0  C.k.    2d  54,  61,  140  P.  2d  116;  Alabama 
State  Federation  v.  McAdorv  (1945),  325  U.S.  450,  65  S.  Ct.TTTT^ 
13^'47  89  L.Ed.  1725;  Eowlcer  v.  Baker  (1946),  73  C.A.  2d  653,  ^^57, 
167  P.  2d  256;  People  v.  t'talton  (1^5),  70  C.A.  2d  Supp.  062,  OSS, 
161  P.  2d  498.) 

The  rule  that  all  presumptions  are  in  favor  of  the 
validity  of  statutes  and  constitutional  provisions  has  added  force 
when  as  here  the  section  has  been  accepted  as  valid  for  many  years. 
See  County  of  Los  Angeles  v.  Southern  Cal.  Tel.  Co.,  32  Cal.  2d 
370  at  392. 

"The  obvious  purpose  of  said  constitutional  section 
was  to  assist  the  shipping  industry  in  this  state  and 
the  wording  of  the  section  seems  quite  plain  and  free 
from  ambiguity.'' 

See  County  of  Los  Angeles  v.  Craig.  38  Cal.  App.  2d  58,  61,  per 
Spence,  J.   See  also  Star  etc.  Boat  Co.  v.  County  of  San  Diego, 
163  Cal. App.  2d  534,  536.  537.  citing  Shipowners  and  Hercaants 
Tugboat  Co.,  Inc.  v.  City  and  County  of  San  Francisco,  Superior 
Court  No.  373602.   In  the  latter  case,  at  page  53/,  aforesaid,  the 
court  noted  that  the  memorandum  of  opinion  filed  in  Shipowners 
and  Merchants  Tugboat  Co.,  Inc.  v.  City  and  County  oFSan  Francisco, 
supra,  stated  that  'it  appears  that  the  intent  and  purpose  ot  ta^ 
constitutional  exemption  was  'to  assist  the  snipping  industry/  in 
this  state'  and  a  review  of  the  proceedings  in  the  Legislature 
would  confirm  this  conclusion."  Interestingly,  on  page  537,  the 
court  quoted: 

"This  case  was  not  appealed  and  it  was  stipulated 
herein  that  since  1949,  based  upon  the  opinion  therein^ 
the  administrative  construction  placed  by  the  assessor  s 
office  of  the  city  and  county  of  San  Francisco  upon  the 
constitutional  provision  of  article  XIII,  section  4,  has 
been  to  declare  tugboats  of  over  50  tons  burden  and 
properly  registered  as  exempt  from  taxation  under  and 
by  virtue  ol  said  provision."   (Emphasis  added.) 
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In  the  1967  case  of  Alalunga  Sport  Fishers,  Inc.  v.  County 
of  San  Diego,  247  Cal.  App.  2d  533,  the  court  in  passing  upon 
Article  XIll,  Section  A,  specifically  noted  on  page  783  that  'It 
is  not  an  unreasonable  classification  so  far  as  the  equal  protection 
clause  of  the  Federal  Constitution  is  concerned."   (Hearing  by 
Supreme  Court  denied.) 

The  judicial  determination,  as  noted  aforesaid,  that  the 
purpose  of  Article  XIII,  Section  4,  v;as  to  assist  the  shipping 
industry  in  the  state,  is  by  inference  held  to  be  a  permissible 
purpose  and  a  valid  classification.   The  provision  is  uniform  and 
equal  and  applies  to  all  persons  in  the  same  category  and  makes  no 
distinction  between  residents  and  nonresidents  of  California  or 
bet^^een  citizens  and  noncitizens  of  the  United  States. 

Inasmuch  as  the  taxpayer,  Bay  Tube  Rental  Co.,  has  failed 
to  bring  itself  within  the  provisions  of  Section  4,  Article  XIII, 
by  not  registering  said  scows  at  any  port  within  the  state,  you 
are  advised  that  the  two  scows  are  not  exempt  from  taxation  within 
the  above  constitutional  provision. 

Very  truly  yours. 


THOMAS  H.  O'CONNOR 
3JK  City  Attorney 


Letter  Opinion  No.    6C-1& 


March  8,    1968 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Redevelopment  Agency  --  Transfer 
of  Functions  and  Duties  to  City 
Planning  Commission 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  the  legal  possibility  of  the  City  Planning  Commission  exer- 
cising the  powers,  functions  and  duties  of  the  San  Francisco 
Redevelopment  Agency  in  whole  or  in  part  in  the  management  of  all 
Redevelopment  Projects  either  current  or  future. 

The  formation  of  the  Redevelopment  Agency  of  San 
Francisco  is  authorized  pursuant  to  State  statutes  (Division  ''4, 
Part  1,  Health  and  Safety  Code,  Section  33000,  et  seq.).   Section 
33100  of  the  Code  provides  that  "There  is  in  each  community  a 
public  body,  corporate  and  politic,  known  as  the  redevelopment 
agency  of  the  community.  '  The  Redevelopment  Agency  is  a  State 
agency  and  its  officers  are  State  officers.   (See  Fellom  v.  Redev- 
elopment Agency  (1950),  157  Cal.  App.  2d  243;  Housing  Authority  "v. 
City  of  LosAngeles  (1952),  38  Cal.  2d  853;  cert.  den. ,  344  U.S. 
836. )   Since  the  Redevelopment  Agency  is  a  State  agency,  any 
transfer  of  its  functions  and  duties  is  governed  by  State  lax>?. 
(See  Housing  Authority  v.  City  of  Los  Angeles,  supra,  at  pp.  861- 
862.) 

The  applicable  orovisions  of  the  Health  and  Safety  Code 
are  as  follows: 

"§33002.   Comir.unity.   'Community'  means  a  city, 
county,  or  city  and  county. " 


i 
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"§33140.   Suspension  of  powers.   If  an  agency  has 
not  redeveloped  or  acquired  land  for,  or  commenced  the 
redevelopment  of,  a  project,  or  entered  into  contracts 
for  redevelopment  within  two  years  after  the  adoption 
of  an  ordinance  pursuant  to  Section  33101,  or,  in  the 
case  of  an  agency  authorized  to  transact  business  and 
exercise  powers  by  resolution  adopted  pursuant  to  the 
provisions  of  Section  33101  which  were  in  effect  prior 
to  the  adoption  of  such  resolution,  the  legislative 
body  may  by  ordinance  declare  that  there  is  no  further 
need  for  the  agency.   Upon  the  adoption  of  the  ordi- 
nance the  offices  of  the  agency  members  are  vacated 
and  the  capacity  of  the  agency  to  transact  business  or 
exercise  any  powers  is  suspended  until  the  legislative 
body  adopts  an  ordinance  declaring  the  need  for  the 
agency  to  function. " 

"§33141.   Order  for  dissolution.   The  legislative 
body  of  the  community  may  order  the  dissolution  of  an 
agency  if  the  agency  has  no  outstanding  bonded  indebt- 
edness, and  if  the  unanimous  written  consent  of  the 
members  of  the  agency  is  first  obtained,' 

"§33205.   Delegation  of  authority.   An  agency  is 
authorized  to  delegate  to  a  community  any  of  the  powers 
or  functions  of  the  agency  with  respect  to  the  planning 
or  undertaking  of  a  redevelopment  project  in  the  area 
in  which  such  comraunity  is  authorized  to  act,  and  such 
community  is  hereby  authorized  to  carry  out  or  perform 
such  powers  or  functions  for  the  agency. " 

"§33602.   Bonds.  'Bonds'  means  any  bonds,  notes, 
interim  certificates,  debentures,  or  other  obligations 
issued  by  an  agency  pursuant  to  Article  5  (commencing 
with  Section  33640)  of  this  chapter." 

Sections  33140  and  33141  of  the  Health  and  Safety  Cede 
quoted  above  provide  generally  for  the  suspension  and  dissolution 
of  a  redevelopment  agency.   The  Redevelopment  Agency  has  acquired 
land  and  has  commenced  the  redevelopment  of  a  project  since  it  \-ias 
authorized  to  transact  business  within  the  City  and  County  of 
San  Francisco  and  therefore  the  authority  granted  in  Section  33140 
v/ould  not  aoply. 
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Section  33141,  which  provides  for  an  order  for  dissolu- 
tion by  a  legislative  body,  is  also  not  applicable  since  the 
Agency  has  an  outstanding  bonded  indebtedness  as  shown  by  the 
definition  of  "bonds"  in  Section  33602.   This  office  has  been 
informed  by  the  Redevelopment  Agency  that  interim  notes  have 
been  issued  to  various  financial  houses  with  the  money  being  used 
to  implement  redevelopment  projects  within  the  City.   In  addition, 
Section  33141  provides  that  the  unanimous  written  consent  of 
all  members  of  the  Agency  be  first  obtained  before  an  order  of 
dissolution  would  be  effective.   There  are  also  numerous  contracts 
between  the  Agency  and  the  Federal  government  for  the  establishing 
and  financing  of  certain  projects  throughout  the  City. 

Section  33205  of  the  Health  and  Safety  Code  provides 
generally  that  pov;ers  or  functions  of  the  Agency  may  be  delegated 
to  a  community  and  the  community  is  authorized  to  perform  such 
powers  or  functions  for  the  Agency,   In  order  to  implement  this 
section  an  agreement  would  have  to  be  entered  into  between  the 
City  and  County  of  San  Francisco  nnd  the  Redevelopment  Agency. 
Such  agreement  would  have  to  be  approved  by  the  Agency  members 
as  v/ell  as  the  Board  of  Supervisors.   The  agreement  itself  could 
spell  out  which  functions  of  the  Agency  would  be  transferred  but, 
as  the  statute  provides,  this  would  not  eliminate  the  Agency. 

You  are  advised  in  answer  to  your  request  for  opinion: 

1.  The  Redevelopment  Agency  is  a  State  agency  and 
governed  by  State  lav;; 

2.  The  suspension  or  dissolution  of  the  Redevelopment 
Agency  as  it  presently  exists  could  not  be  accomplished  under  the 
present  status  of  the  situation  that  exists,  i.e.,  projects  already 
entered  into  by  the  Agency  and  interim  notes  having  been  issued; 

3.  The  Redevelopment  Agency  and  the  City  could  enter 
into  a  contract  transferring  functions  of  the  Agency  to  the 
City  and  County  of  San  Francisco. 

You  are  advised  accordingly. 

Very  truly  yours. 


TJB 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.    68-19 


March   12,    19 6C 


Mr.  Walter  H.  Shorenstein,  President 
Recreation  and  Park  Coiranission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Subject:  San  Francisco  Zoo  --  Admission  Fee; 
Deposit  in  Special  Fund;  Collection 
by  San  Francisco  Zoological  Society 

Dear  Mr.  Shorenstein: 

This  letter  is  in  response  to  your  inquiry  concerning 
the  legality  of  establishing  an  admission  fee  at  San  Francisco 
Zoo,  setting  up  a  Special  Fund  for  the  deposit  of  the  admission 
fees  for  the  improvement  of  the  Zoo  and  whether  the  presently 
existing  Lease  Agreement  between  the  Recreation  and  Park 
Commission  and  the  San  Francisco  Zoological  Society  could  be 
amended  to  provide  that  admission  fees  would  be  collected  by 
the  Society  with  the  money  to  be  used  for  improvements  to  the 
Zoo.   Your  questions  will  be  answered  in  the  order  presented. 

The  following  sections  of  the  Charter  quoted  in  part 
are  applicable: 

"Section  42.   The  recreat^-on  and  park  commission 
shall  have  the  complete  and  exclusive  control,  manage- 
ment and  direction  of  the  parks,  playgrounds,  recrea- 
tion centers  and  all  other  recreation  facilities, 
squares,  avenues  and  grounds  which  are  in  the  charge 
of  the  commission  on  the  effective  date  hereof,  or  are 
thereafter  placed  in  the  charge  of  the  commission, 
except  as  in  this  charter  otherwise  provided." 

"Section  42.2.   Except  as  provided  in  section 
42.3,  the  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or 
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maintenance  or  use  of  any  structure  on  any  park, 
square,  avenue  or  ground,  except  for  recreation 
purposes,  and  each  letting  or  permit  shall  be 
subject  to  approval  of  the  board  of  supervisors 
by  ordinance.  ' 

The  Charter  contains  special  provisions  with  respect  to 
management  of  the  California  Palace  of  the  Legion  of  Honor 
(Section  50)  M.  H.  de  Young  Memorial  Museum  (Section  51)  and 
the  California  Academy  of  Sciences  (Section  52).   Section  42, 
quoted  in  part  above,  gives  the  Co;nmission  plenary  authority 
to  manage  other  park,  playground  and  recreational  areas.   The 
Z.OO  area  is  a  part  of  the  lands  under  the  jurisdiction  of  the 
Commission  and  therefore  the  Commission  would  have  full  discretion 
to  determine  whether  or  not  fees  for  admission  to  the  Zoo  should 
be  made.   No  gift  in  trust  to  the  Zoo  restricts  this  discretion. 

The  Charter  of  San  Francisco  is  not  a  grant  of  power, 
but  rather  is  a  limitation  of  power  upon  the  City  to  oerform 
certain  acts.   (See  VJest  Coast  Advertising  Company  v.  San  Francisco, 
14  Cal.  ?d  516.)   The  courts  ot  this  State  have  construed  charters 
to  the  effect  that  unless  a  limitation  is  specifically  set  forth 
in  a  charter,  the  limitation  does  not  exist.   The  Commission  has 
been  granted  full  powers  to  manage  all  areas  within  its  juris- 
diction and  no  exception  is  found  in  the  Charter  as  to  the  charge 
of  fees  for  the  use  of  facilities  under  its  jurisdiction.   You 
are  advised,  therefore,  that  the  Recreation  and  Park  Commission 
has  the  legal  authority  to  establish  an  admission  fee  to  the 
Zoo  if  the  Commission  determines  that  this  action  is  called  for 
in  the  exercise  of  its  management  function. 

Your  second  inquiry  relates  to  whether  or  not  a  Special 
Fund  could  be  set  up  for  tne  deposit  of  admission  fees,  with  the 
fees  to  be  used  for  the  improvement  and  ultimate  operation  of  the 
Zoo.   Under  the  Charter,  particularly  Section  82  thereof,  all  fees 
collected  by  employees  of  the  City  and  County  must  be  turned  over 
to  the  Treasurer  of  the  City  within  24  hours  after  receipt  thereof 
and  the  funds  are  credited  to  the  General  Fund  of  the  City.   A 
Special  Fund,  however,  could  be  established  by  the  Board  of 
Supervisors  so  that  fees  collected  would  be  credited  to  a  Special 
Fund.   Any  money  expended  from  this  fund  would  have  to  be  author- 
ized by  the  Board  of  Supervisors  by  an  appropriation  ordinance, 
subject  to  the  budget  and  fiscal  provisions  that  are  presently  in 
the  Charter.   The  establishment  of  such  a  fund  is  within  the 
discretion  of  the  Board  of  Supervisors. 
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Your  last  question  is  whether  the  presently  existing 
Lease  Agreement  between  the  Recreation  and  Park  Commission  and  the 
San  Francisco  Zoological  Society  could  be  amended  to  provide  for 
the  collection  of  admission  fees  by  the  Society,  with  the  money 
used  by  the  Society  for  improvements  to  the  Loo.   The  lease  and 
agreement  for  operation  of  concessions  by  the  San  Francisco 
Zoological  Society  was  entered  into  in  1963.   The  period  of  lease 
was  for  five  years,  with  an  option  to  renew  by  the  Society  for  an 
additional  five  years.   This  option  has  been  exercised  by  the 
Society  so  that  the  agreement  will  continue  until  1973.   Any 
amendment  of  the  type  you  suggest  would  have  to  be  approved 
by  the  Board  of  Supervisors  pursuant  to  the  language  in  Section  42.2 
of  the  Charter. 

It  is  a  general  principle  that  even  when  a  delegation  of 
authority  is  permitted  to  non-governmental  organizations,  functions 
of  government  cannot  be  delegated  without  limitation  or  restriction. 
As  I  have  previously  advised  you  in  the  opinion  requested  by  your 
Commission  concerning  a  management  contract  for  the  Palace  of  Fine 
Arts,  legality  of  delegation  of  authority   depends  upon  the  type 
of  controls  that  are  reserved  to  the  Commission  (Letter  Opinion 
No.  67-92-A,  December  7,  1967). 

Without  specific  proposals  or  a  modified  Lease  Agreement 
having  been  submitted  to  this  office,  it  is  not  possible  to 
render  an  opinion  as  to  the  legality  of  any  said  agreement 
without  concrete  provisions  to  review.   Until  such  time  as  a 
proposed  modification  of  the  agreement  is  actually  presented 
to  this  office,  I  will  defer  an  expressed  legal  opinion  on  the 
subject  except  as  pointed  out  above. 

To  summarize,  in  answer  to  your  questions  you  are 
advised  as  follows: 

1  The  Recreation  and  Park  Commission  has  the  authority 
to  establish  an  admission  fee  at  the  San  Francisco  Zoo; 

2  It  is  within  the  discretion  of  the  Board  of  Supervisors 
as  to  whether  or  not  a  Special  Fund  should  be  set  up  for  the 
deposit  of  admission  fees  collected  and,  further  any  sums 
expended  for  the  operation  of  the  Zoo  from  this  fund  would 

be  subject  to  the  budget  and  fiscal  provisions  of  the  Charter; 
and 
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3.   V7ithout  a  specific  document  to  review,  it  is  not 
possible  at  this  time  to  categorically  state  whether  the  San 
Francisco  Zoological  Society  could  be  vested  with  the  power  to 
collect  admission  fees  at  the  Zoo,  with  said  fees  to  be  used 
for  the  improvement  of  the  Zoo. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
.J.  City  Attorney 


Letter  Ooinion  No.    68-20 


March  14,    1968 


John  A.  Ertola,  President 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Recreation  and  Park  Commission- 
Authority  of  Commission  to  Change 
Designation  of  City's  Parks 
and  Playgrounds 

Dear  Supervisor  Ertola: 

This  refers  to  your  request  for  an  opinion  as  to  which 
organization  within  the  City  and  County  government  has  the 
authority  to  change  the  designation  or  use  of  City  parks  and 
playgrounds  and,  secondly,  if  this  authority  is  vested  in  the 
Recreation  and  Park  Commission,  how  this  authority  may  be  exercised. 

The  following  sections  of  the  Charter  quoted  in  part  are 
applicable  in  answer  to  the  questions: 

"Section  42.   The  recreation  and  park  commission 
shall  have  the  complete  and  exclusive  control,  manage- 
ment and  direction  of  the  parks,  playgrounds,  recrea- 
tion centers  and  all  other  recreation  facilities, 
squares,  avenues  and  grounds  which  are  in  the  charge 
of  the  commission  on  the  effective  date  hereof,  or  are 
thereafter  placed  in  the  charge  of  the  commission, 
except  as  in  this  charter  othen>;ise  provided. 

"It  shall  also  have  power  to  construct  new  parks, 
playgrounds,  recreation  centers,  recreation  facilities, 
squares  and  grounds,  and  to  erect  and  maintain  buildings 
and  structures  on  parks,  playgrounds,  squares,  avenues 
and  grounds,  provided  that  all  plans,  specifications 
and  estimates  in  connection  therewith  shall  be  prepared 
by  the  department  of  public  works  and  be  subject  to 
approval  by  the  recreation  and  park  commission." 
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"Section  69.1.   Each  officer,  board,  and  commission 
shall  annually,  on  or  before  the  30th  day  of  November, 
file  with  the  department  of  city  planning  a  schedule 
describing  all  capital  improvement  projects  which  are 
proposed  for  inclusion  in  the  budget  for  the  ensuing 
fiscal  year,  together  with  a  schedule  of  all  capital 
improvement  projects  which  in  the  opinion  of  such 
officer,  board,  or  commission  should  be  undertaken 
in  the  five  succeeding  years." 

The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  has  the  authority  to  acquire  property  for  park  or 
playground  purposes.   VJhen  and  if  such  property  is  acquired  by 
purchase  or  gift,  such  property  is  then,  pursuant  to  Section  42 
of  the  Charter,  placed  under  the  jurisdiction  of  the  Recreation 
and  Park  Commission  which  for  all  future  purposes  shall  have 
complete  and  exclusive  control  over  that  property  used  for  park 
or  playground  purposes.   VJhen  the  Board  of  Supervisors  purchases  or 
acquires  a  parcel  of  property  and  accepts  that  property  for  park 
purposes,  that  designation  is  final  unless  the  park  abandonment 
procedure  as  outlined  in  Section  41.1  of  the  Charter  is  complied 
with. 

As  also  noted  in  Section  42,  once  property  has  been 
acquired  by  the  Board  of  Supervisors  for  use  as  a  playground,  it 
also  is  transferred  to  the  Recreation  and  Park  Commission  with 
the  aforementioned  complete  and  exclusive  control  vested  in  that 
Commission.   The  answer  to  your  first  question  posed  as  to  which 
department  of  City  government  has  jurisdiction  to  designate  what 
is  a  park  or  olayground  would  depend  on  the  factual  situation  of 
how  the  property  was  acquired  and  for  what  purpose,  and  also  as  to 
how  and  in  what  manner  the  property  was  used  after  acquisition. 
If  the  park  has  been  accepted  and  used  for  park  purposes,  there 
may  be  an  incidental  use  of  the  property  as  a  playground,  but 
neither  the  Board  of  Supervisors  nor  the  Recreation  and  Park 
Commission  could  change  the  designation  of  that  land  from  park  to 
some  other  use  without  complying  with  the  abandonment  procedures 
mentioned  above. 

Land  that  has  already  been  acquired  by  the  City  and 
transferred  to  the  Recreation  and  Park  Commission  and  m  use 
as  a  playground  could  be  transferred  to  park  status  pursuant 
to  the  provisions  of  Sections  42  and  69.1  of  the  Charter. 
Section  4?  briefly  orovides  that  the  Commission  shall  have  the 
power  to  construct  new  parks,  provided  that  all  construction 
details  be  accepted  by  the  Department  of  Public  Works.   The 
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Recreation  and  Park  Commission  has  the  authority  if  it  so  desires 
to  institute  a  program  of  capital  improvement  of  a  playground  and 
by  revision  of  the  topographic  surface  of  the  playground,  change 
it  into  use  for  a  park.   This  would  require  a  capital  expenditure 
as  anticipated  in  Section  69.1  of  the  Charter  and  other  related 
provisions  and  require  an  appropriation  approved  by  the  Mayor  and 
the  Board  of  Supervisors.   V.iien  the  foregoing  capital  improvements 
have  been  authorized  by  all  the  departments  concerned  and  the  land 
is  formally  dedicated  to  park  use,  the  land  would  have  to  be  used 
for  park  purposes. 

You  are  referred  to  my  Letter  Opinion  No.  66-67-A  of 
October  21,  1966,  "Construction  and  leasing  of  public  parking 
facilities  under  City  playground"  for  definitions  of  park  and 
playground  purposes. 

The  ansv/ers  to  your  questions  may  be  summarized  as  follows: 

1.  Land  once  accepted  by  the  Board  of  Supervisors  for 

park  purposes  and  transferred  to  the  jurisdiction  of  the  Recreation 
and  Park  Commission  can  only  be  used  for  park  purposes  (which 
includes  incidental  and  partial  use  for  playground  purposes  as 
may  be  appropriate  in  park  lands)  unless  the  abandonment 
procedure  as  set  forth  in  Section  41.1  of  the  Charter  can  be 
complied  with; 

2.  Land  designated  and  used  as  a  playground  can  be 
converted  to  park  use  if  a  caoital  improvement  is  authorized  by 
all  concerned  departments  to  change  the  topography  and  use  of 
the  playground  land  to  park  land; 

3.  Such  a  determination  as  mentioned  in  2  above  must 
be  initiated  by  the  Recreation  and  Park  Coirimission. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
RAK  City  Attorney 


I'- 

..,11-  , 


Lett«»r  Opinion  No.  68-21 


March  20,  1958 


Civil  Service  Coininission 

151  City  Hall 

San  Francisco,  California  '^4102 

Re:   Consolidation  and  Reclassification  of 
Classes  of  Inspector,  Bureau  of  Fire 
Prevention  and  Public  Safety,  and 
Investigator,  Bureau  of  Fire  Investigation 

Gentlemen: 

This  is  in  reply  to  your  letter  inquiring  whether  the 
classes  of  Inspector,  Bureau  of  Fire  Prevention  and  Public  Safety, 
and  Investigator,  Bureau  of  Fire  Investigation,  may  be  consoli- 
dated and  reclassified  into  one  classification. 

The  classes  in  question  are  not  those  normally  handled 
by  the  Civil  Service  Commission  under  its  authority  to  classify 
and  reclassify  positions  in  accordance  with  the  duties  thereof  as 
specified  in  Section  Ul  of  the  Charter.   The  two  classes  "^^l^^ 
are  sought  to  be  consolidated  and  reclassified  are  each  es.abUsned 
as  independent  ranks  in  the  Fire  Department  by  provisions  of  the 
Charter.   Section  38.01  sets  these  positions  up  as  ranks  in  tie 
Department  and  reads,  in  part,  as  follows: 

'•Notwithstanding  the  provisions  of  section  38  of 
the  charter,  the  following  ranks  are  ^f^^^^  f  ^^^^^f  1?^^ 
within  the  fire  department  as  of  July  1,  1953;  captain, 
bureau  of  fire  prevention  and  public  safety;  lieutenant, 
bureau  of  fire  prevention  and  public  safety;  lieutenant, 
bureau  of  fire  investigation;  inspector,  bureau  of  tire 
prevention  and  public  safety;  and  investigator,  bureau 
of  fire  investigation." 

These  ranks  have  been  established  by  the  voters  through 
rhpir  Adoption  of  Section  38.01  originally  in  1^52  and  through  a 
co^preSen^ramendment  thereto  in  1965   The  effect  of  this  action 
by  the  electorate  is  to  place  a  restriction  upon  the  broad  authority 
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of  the  Civil  Service  Commission  to  reclassify  positions  as  provided 
in  Section  lAl  if  the  practical  effect  of  such  a  classification  is 
an  abolishment  of  any  ranlc  established  by  Section  38.01  of  the 
Charter. 

Therefore,  I  advise  you  that  you  have  no  authority  to 
consolidate  these  two  ranks  since,  in  doing  so  in  the  manner  in 
which  you  indicate,  you  will  have  eliminated  one  or  both  of  the 
ranks  and  substituted  in  lieu  thereof  a  new  rank  which  would  embody 
a  combination  of  the  duties  of  the  two  ranks  prior  to  consolidation. 

I  see  no  prohibition  against  your  holding  one  examination 
for  these  two  ranks  and  filling  vacancies  in  the  ranks  from  a  sinAe 
list.   This  conclusion  would  be  based,  in  part,  upon  your  finding 
that  you  could  adequately  test  applicants  for  appointment  to  the 
two  ranks  in  question  through  the  use  of  a  single  set  of  questions. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
BJrf  City  Attorney 


Letter  Opinion  No.  68-22 


March  29,  1958 


Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

237  City  Hall 

San  Francisco,  California  94102 

Subject:   Charter  Section  148;  Termination  of 
Probationary  Employee  as  Affected  By 
Municipal  Railway  Grievance  Procedure. 

Dear  Mr.  Carr: 

By  letter  dated  March  26,  1968  you  ask  for  my  advice  upon 
the  following  two  issues: 

1.   Is  there  conflict  between  Section  148  of  the  Charter, 
relating  to  termination  of  an  employee  during  the 
six-month  period  of  his  probation,  and  the  "Author- 
ized Grievance  Procedure"  rule  adopted  by  the  Public 
Utilities  Commission  in  September,  1966? 

2   Does  the  Transport  Workers  Union  have  the  right  to 
demand  that  such  "grievance  procedure"  be  employed 
in  the  termination  of  a  probationary  Municipal  Railway 
employee;  and,  as  a  corollary  question,  does  the 
Public  Utilities  Commission  have  the  responsibility 
and  authority  to  accede  to  such  demand? 


The  basic  issue  presented  revolves  about  the  "Memorandum 
ent"  executed  by  and  between  you  and  Local  250A  of  the 


be  adopted  by  the  Commission  as  an  aaai.ti.on  ^u   ^wi.au^aoi^.*  .^^^^   and 
regulations  governing  platform  employees   bus  and  coach  operators, 
and  certain  5ther  related  employees  working  for  the  Municipal 
Railway.   Thereafter,  the  Commission  did  adopt,  as  an  addition  to  it. 
said  rules,  the  terms  of  that  agreement.  Hence,  the  provisions  ox 
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the  agreement  have  been  effective  as  rules  of  the  Commission  since 
the  first  part  of  October,  1966.   As  reasonable  rules  of  the  Commis- 
sion adopted  pursuant  to  Charter  Section  19,  such  rules  have  the 
force  and  effect  of  law.  (Bruce  v.  Civil  Service  Board,  6  Cal  App  2d 
633) 

The  entire  procedure  just  described  was  the  subject  of  my 
Opinion  No.  66-9,  dated  June  22,  1966.   I  therein  advised  you,  in 
effect,  that  it  would  be  legal  for  the  Commission  to  engage  in  rule- 
making with  regard  to  certain  of  the  elements  proposed  by  the  union 
for  changes  in  employment  conditions  and  practices  on  the  Municipal 
Railway.  You  were  told  in  Opinion  No.  66-9  that  it  would  be  per- 
missible for  the  Commission  to  adopt  a  grievance  hearing  process  as 
sought  by  the  union  in  paragraph  XI  of  its  proposal,  which  paragraph 
was  titled  "Authorized  Grievance  Procedure.''  In  the  agreement  later 
executed  between  you  and  the  union,  which,  as  above  indicated,  has 
been  adopted  as  part  of  the  rules  of  the  Commission,  the  following 
definition  is  contained  in  said  paragraph  XI: 

"XI.   AUTHORIZED  GRIEVANCE  PROCEDURE 

"A.  A  'grievance'  is  defined  to  be  a  complaint  on 
the  part  of  any  employee  or  the  Union  that  there 
has  been,  on  the  part  of  the  General  Manager  of 
Public  Utilities  or  any  of  his  duly  authorized 
subordinates,  noncompliance  with,  or  a  misinter- 
pretation or  misapplication  of  any  working  con- 
dition, rule  or  resolution  of  the  Commission, 
which  is  within  its  proper  jurisdiction,  affecting 
its  employees,  or  that  an  employee  has  been  recom- 
mended for  discipline  without  good  cause,  or  that 
a  disciplinary  penalty  proposed  before  invocation 
of  the  grievance  procedure  is  not  fair  and  equitable 
or  related  to  the  offense  committed,  with  due  regard 
to  the  employee's  record." 

As  is  evident  from  a  reading  of  the  foregoing  definition, 
the  grievance  procedure  is  provided  to  be  observed  in  instances  of 
discipline,  and  in  instances  where  there  has  been  a  "misinterpreta- 
tion or  misapplication"  of  any  "working  condition,  rule  or  resolution 
of  the  Commission,  affecting  its  employees." 
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It  would  appear  necessary  to  conclude,  in  view  of  our  know- 
ledge of  the  background  and  purport  of  the  grievance  procedure  item, 
that  the  reference  to  "any  working  condition"  would  cover  the 
6-month  probationary  requirement  established  by  Charter  Section  143. 
While  it  is  true  that  the  Public  Utilities  Commission  did  not  formu- 
late the  probationary  requirement  in  the  sense  that  it  does  formulate 
its  own  rules  and  resolutions,  the  probationary  requirement  is  a 
"working  condition"  of  those  employees  working  under  the  Commission  - 
and  in  that  sense  it  represents  a  Commission  condition  for  continued 
employment.   Furthermore,  if  the  dismissal  of  the  probationer  happens 
to  be  motivated  by  the  concept  of  discipline  for  wrongdoing,  it  is 
clear  that  the  grievance  procedure  is  meant  to  be  observed  before 
termination  is  to  be  completely  effected. 

In  ray  opinion,  observance  of  the  grievance  procedure  is  not 
in  conflict  with  Section  148  of  the  Charter.   The  appointing  officer 
has  final  authority  to  take  termination  action  against  the  employee 
regardless  of  what  may  be  determined  through  the  grievance  procedure, 
even  though  that  procedure  may  extend  through  hearing  by  the  "impar- 
tial hearing  officer,"  as  provided  in  Step  4  of  the  grievance 
procedure.  This  is  made  evident  by  the  second  paragraph  or  Step  4 
wherein,  treating  upon  the  subject  of  hearing  before  the  hearing 
officer  and  the  report  which  is  later  to  be  filed  by  the  hearing 
officer  with  the  General  Manager  of  Public  Utilities  and  others,  the 
following  is  stated: 

"The  report  shall  contain  a  factual  summary  of  the 
grievance  or  grievances,  the  evidence,  and  a  recom- 
mended decision.   The  General  Manager  of  Public 
Utilities  shall  exercise  his  discretion  in  accepting, 
modifying  or  rejecting  the  recommended  decision, 
(emphasis  added) 

It  must  also  be  noted  that  in  paragraph  "C,"  under  "Author- 
ized Grievance  Procedure,"  it  is  stated  that 

"Kothing  contained  in  this  procedure  shall  be  construed 
to  deny  to  any  employee  his  rights  under  the  law  or 
under  applicable  Civil  Service  rules,  regulations  and 
practices,  or  to  diminish  the  powers  and  duties  of  the 
r.onorpl  Mnn:^cr  of  Public  Utilities,  as  prescribed  in  the 
Charter  or  the  City  and  County  ot  ban  Francisco, 
(emphasis  added) 
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I  may  observe  that  following  the  grievance  procedure  in 
the  termination  of  a  probationer  is  not  essentially  different,  as 
a  legal  concept,  from  following  the  grievance  procedure  in  assert- 
ing your  disciplinary  authority  pursuant  to  Charter  Section  154.  In 
each  case,  the  rule  of  the  Commission  (as  exemplified  in  the  agree- 
ment) merely  provides  proceedings  preliminary  to  your  recognized 
charter-granted  authority  as  an  "appointing  officer";  in  one 
instance  with  the  pov7cr  to  enforce  disciplinary  measures,  and  in  the 
other  instance  with  the  power  to  terminate  a  Civil  Service  employee 
who  has  not  yet  acquired  tenure  in  his  position.   In  neither  instance 
is  there  conflict  between  the  charter  and  the  observance  of  the ^ 
grievance  procedure  rules.   By  reason  of  all  of  the  foregoing,  it 
is  my  conclusion  that  there  is  no  conflict  betv^een  Section  148  of 
the  Charter  and  the  grievance  procedure  rule  adopted  by  the  Public 
Utilities  Commission. 

Regarding  your  second  question,  as  set  forth  above,  you 
arc  advised  that  in  my  opinion  the  union  does  have  the  right  to 
demand  that  the  "authorized  grievance  procedure"  set  up  in  paragraph 
XI  of  the  concerned  Commission  rules  be  observed  in  connection  with 
the  termination  of  a  probationer  under  Section  148  of  the  Charter; 
subject  of  course,  to  the  condition  of  the  rule  which  gives  you 
ultimate  authority,  as  the  appointing  officer,  to  take  whatever 
action  you  may  see  fit  following  the  recommended  decision  ot  an 
impartial  hearing  officer. 

Regarding  that  segment  of  your  second  question  relating 
to  the  "responsibility  and  authority"  of  the  Public  Utilities 
Commission,  you  are  advised  that  under  existing  Commission  rules,  as 
discussed  above,  that  body  has  already,  in  its  rule-making  process, 
and  legally,  provided  for  such  procedure  to  be  followed. 

Very  truly  yours , 


WFB 


THOMAS  M.    O'CONNOR 
City  Attorney 


p 


Letter  Opinion -No,  68-23 


April  10,  1968 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   File  No.  453-67; 

Dance  Hall  Ordinance 

Dear  Mr.  Dolan: 

This  is  in  reference  to  the  request  of  the  Fire,  Safety 
and  Police  Committee  that  this  office,  together  with  the  Fire 
department.  Police  Department  and  the  Bureau  of  Building  Inspection 
nf  thP  Deoartment  of  Public  Works,  comment  upon  various  questions 
?hat  arose  In  the  Committee  meeting  of  March  14,  1968,  in  connection 
with  a  proposed  revision  of  the  subject  ordinance  to  meet  the 
problem  of  compliance  therewith  by  long-established  charitable  and 
community  organizations. 

The  questions  and  my  comments  thereon  are  as  follows: 

Should  the  ordinance  be  amended  to  include  or  exclude 
the  departments  to  be  involved  in  the  granting  of  a  dance  hall 
permit? 

In  my  opinion,  the  inclusion  or  exclusion  in  the  ordinance 
of  the  departments  to  be  involved  in  the  granting  of  a  dance  hall 
pLmU  is^fmmaterial  inasmuch  as  the  involvement  of  departments 
other  than  the  Police  Department  in  the  approval  of  the  use  of  a 
buuSing  as  a  dance  hall  is  required  by  state  law  ^"do^^er  local 
ordinances   The  Health  and  Saiety  Code  authorizes  the  State  Fire 
ordinances.   ine  neax      regulations  establishing  minimum  stan- 

^rds  for°f?re'preven  ion  and'protection  of  life  and  property 
tgllnsf  fire  anS  panic  in  any  building  o--uc--,-:   .^-'stftf 
^li^M^rshafhaf  adop  rri^Ss'Iid'rlgulations  which  are  codified  m 
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Title  19  of  the  California  Administrative  Code.   The  regulations 
govern  the  use  and  maintenance  of  any  building  or  structure  used 
or  intended  for  use  as  a  dance  hall  and  apply  to  both  new  and 
existing  occupancies.   (Section  1.04^)   Local  ordinances  are  not 
preempted  by  the  regulations  provided  such  local  ordinances  are  not 
less  stringent  than  the  regulations.   (Section  1.13.)   Alternate 
means  of  protection  may  be  approved  if  such  alternate  is  equivalent 
to  that  prescribed  in  the  regulations  and  an  adverse  decision  by 
the  State  Fire  Marshal  in  this  respect  may  be  appealed  to  the  State 
Fire  Advisory  Board,   (Sections  2.01,  2.02  and  2.03.)   Dance  halls 
are  classified  as  Group  B  occupancies  (Section  5.01)  and  buildings 
constructed  for  the  housing  of  Group  B  occupancies  or  buildings 
converted  for  use  of  Group  D  occupancies  must  conform  or  must  be 
made  to  conform  and  must  be  maintained  in  accordance  with  the 
provisions  of  Article  7  of  Title  19  of  the  California  Administrative 
Code.   (Section  7.02.)   Existing  buildings  housing  Group  B  occu- 
pancies established  prior  to  the  effective  date  of  the  regulations 
may  continue  in  the  sams  use  if  they  conform  or  are  made  to  conform 
to  the  regulations  to  the  extent  that  reasonable  and  adequate  safety 
against  the  hazards  of  fire,  explosion  ai.d  panic  is  substantially 
provided  and  maintained,   (Section  7.33.) 

The  Building  Code  (Part  II,  Chapter  1,  San  Francisco 
Municipal  Code)  requires  that  every  building  ba  classified  according 
to  its  use  or  occupancy  in  r.ccordance  with  a  table  set  forth  in  said 
code.   (Section  1001.)   Among  the  occupancies  set  forth  in  said 
table  is  one  designated  as  a  public  assembly  unit  and  specifically 
included  therein  are  dance  halls.   (Sections  1201,  1201. A.)   No 
change  may  be  made  in  an  occupancy  classification  of  a  building  un- 
less said' building  is  made  to  comply  with  the  requirements  of  the 
Building  Code  for  that  occupancy  and  the  Bureau  of  Building  Inspec- 
tion and  the  Bureau  of  Fire  Prevention  notified  of  such  proposed 
change.   (Section  105.)   The  Central  Permit  Bureau  is  authorized  to 
issue  a  permit  of  occupancy  for  a  change  in  occupancy  classification 
in  any  building  provided  that  said  Bureau  first  obtain  a  report  of 
compliance  from  the  Bureau  of  Building  Inspection,  and  approval  of 
the  proposed  occupancy  from  th^.  Department  of  Public  Health  and 
City  Planning  and  the  Bureau  of  Fire  Prevention  and  Public  Safety. 
(Section  809. B.) 

Does  the  Police  Department  havo  the  authority  to  grant  a 
permit  containing  exceptions  or  conditions? 

The  Pclicr  Department  has  no  authority  to  issue  a  permit 
containing  exceptions  or  conditions  relating  to  matters  within  the 
jurisdiction  of  other  City  departments  involved  m  the  issuance  of 
said  permit , 
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Does  the  Police  Department  have  the  power  to  grant  permits 
exercising  discretion  as  to  whether  a  building  is  safe  or  hazardous? 

The  Police  Department  has  no  power  to  grant  a  permit 
exercising  discretion  as  to  whether  a  building  is  safe  or  hazardous 
inasmuch  as  the  Police  Department  lacks  expertise  in  this  field  and, 
accordingly,  has  been  delegated  no  authority  under  the  Codes  to 
deal  with  such  matters.   Rather,  those  determinations  are  made  by 
othei.-  City  departments  such  as  the  Bureau  of  Building  Inspection, 
the  Fire  Department  and  the  Health  Departmant  in  the  enforcement  of 
duly  enacted  ordinances  and  state  regulations  within  their  particu- 
lar jurisdictions. 

Is  there  a  possibility  of  getting  away  from  the  permit 
element  by  requiring  some  kind  of  continuing  inspection  from  the 
Police  Department? 

Substituting  some  type  of  continuing  inspection  by  the 
Police  Department  for  the  permit  requirement  would  not  solve  tne 
problem  inasmuch  as  the  requirements  of  the  Building  Code  and 
Title  19  of  the  California  Administrative  Code  with  respect  to  tire 
safety  would  still  be  applicable. 

Is  there  a  possibility  of  eliminating  certain  non-profit 
groups  from  the  requirement  of  obtaining  a  dance  permit--perhaps 
just  a  clearance  from  the  Fire  Department? 

As  pointed  out  hereinabove,  eliminating  any  group  from 
th-  permit  requirement  would  n.-r.  eliminate  the  need  to  meet  the 
requirements  Sf  the  Building  Code  and  the  State  Adrnini st rat ive  Code. 
Any  consideration  of  eliminating  certain  non-profit  groups  from  the 
reauirements  of  the  Building  Code  would,  in  my  opinion,  raise 
leSourconstitutional  questions  and  with  respect  to  eliminating 
such  groSp^ from  the  requirements  of  the  State  Administrative  Code, 
would  be  beyond  the  power  of  the  City  and  County. 

Should  the  ordinance  be  amended  to  limit  the  number  of 
dances  to  be  held-perhaps  once  a  week  rather  than  seven  times  a 
week? 

I  find  no  distinction  made  in  either  the  Building  Code 
or  the  State  Administrative  Code  with  respect  to  the  frequency  of 
Sse  ol  a  public  assembly  occupancy  and  accordingly,  I  would  conclude 
thlt  any  Sse  of  a  building  as  a  public  assembly  unit  must  meet  the 
requirements  of  said  codes.     ^^^^  ^^^^^  ^^^^^^ 

THOMAS  M.  O'CONNOR 
JJS  City  Attorney 
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Mr.  Philip  J.  Siggins 
Executive  Secretary 
Board  of  Permit  Appeals 
227  City  Hall 
San  Francisco,  California 

Subject:   Jurisdiction  of  Board  of  Permit  Appeals 
to  hear  appeal  from  denial  of  permit 
application  where  variance  from  provisions 
of  the  Planning  Code  is  required 

Dear  Mr.  Siggins: 

This  letter  is  in  response  to  your  inquiry  concerning  the 
jurisdiction  of  the  Board  of  Permit  Appeals  to  hear  and  determine 
an  appeal  after  the  disapproval  of  a  permit  application  by  the 
Bureau  of  Building  Inspection  and  the  Zoning  Administrator  and  where 
a  variance  application  has  been  filed  and  heard  by  the  Zoning  Ad- 
ministrator to  vary  the  provisions  of  the  City  Planning  Code  and  no 
appeal  has  been  filed  by  the  applicant  for  the  variance. 

The  Board  of  Permit  Appeals  was  created  by  Section  39  of 
City's  Charter,  which  section  gave  the  Board  the  power  to  hear  and 
determine  appeals  from  the  denial  of  building  permit  applications 
as  well  as  hearings  from  other  departments  of  which  we  are  not  con- 
cerned here.   Subsecuent  to  the  creation  of  the  Board  by  Section  jy, 
San  Francisco's  Charter  was  amended  in  1948  to  add  Section  117.3  of 
the  Charter  providing  for  variances  from  the  provisions  of  the  City 
Planning  Code  and  for  appeals  therefrom  to  the  Board  of  Permit 
Appeals,   This  section  became  effective  May  2,  1960. 

From  the  details  presented  in  your  letter  concerning  the 
purpose  of  this  building  permit  application,  it  would  appear  that 
it  is  a  building  or  structure  housing  a  carport  within  the  required 
rear  yard  of  an  apartment  house.   In  order  for  the  Board  of  Permit 
Appeals  to  have  jurisdiction  to  consider  whether  or  not  an  existing 
carport  could  be  legalized  within  the  required  rear  yard,  the  permit 
applicant  is  required  to  file  an  application  for  a  variance  with  tae 
Zoning  Administrator,  who  is  the  person  charged  under  the  Charter 
with  being  the  initial  hearing  officer.   (See  ^g^  ?g^^°yA^A^ST 
Club  V.  Board  of  Permit  Appeals.  245  Cal.  App.  2d  160,  16/-1C.8.) 
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It  would  appear  that  a  variance  hearing  was  held  by  the 
Zoning  Administrator  and  subsequent  to  that  time  the  variance 
application  was  denied.   Since  no  appeal  has  been  filed  with  the 
Board  of  Permit  Appeals  concerning  this  variance,  the  determina- 
tion of  the  Zoning  Administrator  is  nov;  final.   Section  117.3  of 
:zhe   Charter  provides  in  part  as  follows:   ''An  appeal  from  a /de- 
termination of  the  Zoning  Administrator  shall  be  filed  within  10 
days  from  the  date  of  such  determination  with  the  Board  of  Permit 
Appeals."  Other  language  in  that  section  of  the  Charter  provides 
that  unless  an  appeal  is  taken  the  decision  of  the  Zoning  Adminis- 
trator ''shall  be  final." 

The  appeal  is  still  on  your  calendar,  as  you  point  out 
in  your  letter,  and  the  Board  would  be  obligated  pursuant  to  the 
Charter  and  to  the  procedural  ordinances  adopted  to  act  on  the 
appeal  unless  the  appellant  in  \7riting  voluntarily  requests  x^th- 
drawal  of  the  appeal'.   The  matter  before  vour  Board  is  an  appeal 
from  the  denial  of  a  building  pertrdt  applicai:ion  following  dis- 
acproval  by  the  Zoning  Administrator  and  the  Superintendent  of 
Building  Inspection.   Further  information  supplied  orally  by  the 
Executive  Secretary  would  indicate  that  the  anplicant  for  tae 
building  permit  was  informed  by  the  Zoning  Administrator  and  tne 
Executive  Secretary  of  the  Board  of  Permit  Appeals  that  ne  aad 
so  many  days  in  which  to  file  an  appeal  from,  the  denial  of  the 
variance  requested  and  this  the  applicant  failed  to  do.   Thus  the 
only  matter  "before  you  at  this  time  is  the  building  permit  appli- 
cation which  has  been  disapproved  by  the  applicable  departments. 

Further,  under  Section  117.3  of  the  Charter  and  Section 
''.03(d)  of  the  Planning  Code,  the  Board  of  Permit  Appeals  in  con- 
sidering any  appeal  from  the  disapproval  by  the  Zoning  Admmis- 
tra^or  must  make  findings  in  order  to  show  waether  tne  Zoning 
Administrator  erred  or  abused  his  discretion.   In  tne  particular 
case  at  hand,  a  carport  is  prohibited  by  both  the  provisions  o. 
the  City  Planning  Code  and  the  San  Francisco  Housing  Code  from 
being  in  a  required  rear  yard.   It  would  appear  from  the  facts 
statid  in  your  letter  that  the  Board  could  not  find  that  tne 
Zoning  Administrator  erred  or  abused  his  discretion.   And  fur-aer, 
the  disapproval  by  the  Superintendent  of  Building  ^^speccion 
enforcing  Section  805.2  of  the  Housing  Code,  i.e.,  required  rear 
yard,  would  also  have  to  be  sustained,  since  approval  of  the 
application  would  authorize  an  illegal  structure. 

To  summarize  in  conclusion,  you  are  advised  as  follows: 
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1.  The  decision  of  the  Zoning  Administrator  in  denying 
a  requested  variance  is  final; 

2.  The  Board  is  obliged  to  hear  the  matter  unless  with- 
dravm,  but  its  only  determination  must  be  a  concurrence  with  the 
disapproval  of  the  permit  application  by  the  Zoning  Administrator 
and  the  Superintendent  of  Building  Inspection  since  any  permit 
issued  pursuant  to  the  present  application  would  authorize  an 
illegal  structure. 

You  are  advised  accordingly. 


Very  truly  yours , 


RAK 


TKONAS   11.    O'CONNOR 
City  Attorney 
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Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California 

Re:   Legislation  necessary  to  reouire 
preference  to  small  businesses  or 
businesses  in  labor  surplus  areas 

Dear  Mr.  Mellon: 

This  is  in  response  to  your  letter  of  March  1  forwarc'ing 
a  letter  from  Mr.  Fat  Bell  regarding  the  legislation  necessary  i:o 
allow  preferences  in  the  purchasing  procedures  of  the  City  and 
County  of  San  Francisco  in  favor  of  small  businesses  or  businesses 
located  in  areas  officially  designated  as  labor  surplus  areas. 
Mr.  Bell  makes  reference  to  the  practice  of  the  General  Services 
Administration  in  allowing  such  preferences. 

Initially,  and  by  way  of  background,  it  should  be  noted 
that  various  preferences  are  presently  provided  for  in  our  Charter 
and  Administrative  Code,  and  in  the  California  Government  Code. 
Cl^rter  Section  98  authorizes  our  Board  of  Supervisors  to  enact 
ordinances  allovring  a  price  preference  in  favor  of  materials  to  be 
manufactured,  fabricated  or  assembled  V7ithin  the  City  and  County 
of  San  Francisco.   Administrative  Code  Section  21.27  allows  prefer- 
ential purchases  by  the  Purchaser  from  local  manufacturers,  if 
provided  for  by  State  law.   Government  Code  Section  4331  authorized 
a  preference  to  supplies  manufactured  or  produced  in  the  State, 
and  specifically  applies  to  purchases  by  the  State  for  the  use  of 
any  county  or  city.'  Government  Code  Section  4332  requires  all  city 
officers  to  state  in  their  advertisements  for  supplies  that  prefer- 
ences for  California-made  supplies  will  be  made.   Government  Code 
Section  4334  provides  for  the  letting  of  contracts  and  the  purchas- 
ing of  supplies  from  manufacturers  in  the  State  if  certain  bid 
requirements  are  satisfied. 

The  basic  law  controlling  Federal  procurement  procedures 
can  be  found  in  41  U.S.C.  240  et  seq.   The  usual  method  by  which 
the  U.  S.  Government  obtains  supplies  and  services  it  needs  is  by 
means  of  formall->'  advertised  contrac::s  (41  U.S.C.  252).   An  exception 
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to  the  usual  method  is  contained  in  41  U.S.C.  App.  S^^c.  1-1.802-1 
in  which  it  is  provided  that  in  certain  designated  labor  surplus 
areas  the  U.  S.  Government  reserves  part  of  its  purchases  to  firms 
located  in  such  areas. 

Mr.  Bell  is  correct  in  asserting  that  the  City  and  County 
of  San  Francisco  has  no  provision  for  a  small  tusiness  or  labor 
surDlus  area  preference.   Also,  the  State  of  California  has  no  pro- 
vision for  such  preferences. 

Mr.  Bell's  specific  inquiry  concerns  the  method  for  provid- 
ing* for  a  small  business  or  labor  surplus  area  preference.   It  is 
provided  in  Section  0'^  of  our  Charter  that  'All  contracts  for  tne 
currnases  of  materials,  supplies  and  equipment  shall  be  made  afcer 
invitins  sealed  bids  by  publication.'^  Section  80.2  of  the  Charter, 
add-^d  in  1962,  provides  that  "The  board  of  supervisors  saall  by 
ordinance  determine  the  monetary  limits  of  purchases  of  materials, 
supplies  and  equipment  to  be  made  (a)  by  the  taking  of  informal 
bids  consistent  with  the  manner  provided  in  Section  38;  and  (b) 
acv--rtising  for  bids  consistent  with  the  manner  provioed  for  in 
Section  95.'^  Although  Section  88.2  modifies  Section  Q'^    to  the 
ex^pn^  of  allowing  informal  (not  advertised  bids),  it  reaffirms 


by 


the 


basic  law  controlling  municipal  procurement. 


i.e 


purchases  s lall 


te 


made  after  receiving  bids  and  not  by  selective 


negotiation, 


Therefore,  it  is  my  opinion  that  a  Charter  amendment  would 
be  required  to  provide  for  preferences  to  small  businesses  or  busi- 
npsses  in  labor  surplus  areas  in  so  far  as  such  preferences  are 
relevant  to  the  purchasing  practices  of  the  City  and  County  of  San 
Francisco. 

Very  truly  vours, 


RAK 


THOFAS   r.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  6l»-26 


April  12,  1968 


Mr.  Robert  DeVelbiss,  Secretary 
Landmarks  Preservation  Advisory  Board 
100  Larkin  Street 
San  Francisco,  California 

Subject:   City  Planning  Commission  -- 

Authority  to  Modify  Demolition 
Permit  Pursuant  to  Section  1006.2(b) 
City  Planning  Code 

Dear  Mr.  DeVelbiss: 

This  letter  is  in  response  to  your  request  for  an 
opinion  as  to  the  meaning  of  the  word  "modify"  as  used  in 
Section  1006.2(b)  of  the  City  Planning  Code.   Your  question  is 
related  in  effect  to  the  authority  of  the  City  Planning  Comir.ission 
to  issue  a  permit  on  the  express  condition  that  limited  demolition 
of  a  structure  take  place  over  a  long  period  of  time;  for  example, 
the  removal  of  one  stone  or  one  window  or  one  structural  element 
over  a  lengthy  period  of  time. 

Generally  Section  1006.2(b)  provides  that  the  Planning 
Commission  shall  consider  the  report  of  the  Advisory  Board  in 
the  matter  of  a  demolition  permit,  it  has  the  authority  to 
approve  or  modify  the  application  or  to  suspend  action  on  the 
dmolition  permit  for  a  period  of  IbO  days.   The  Board  of 
Supervisors  has  the  authority  to  extend  the  time  limit  for  an 
additional  90  days  at  the  expiration  of  the  original  ISO  days. 

The  term  "modify'  has  been  defined  as  follows: 

"To  'modify*  means  accept  in  part  and  reject  in 
part  but  the  power  to  modify  does  not  confer  the  power 
to  destroy." 

(See  Smith  v.  Ray,  72  N.E.  2d  921,  927.) 
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In  another  case  the  word  "modify"  has  been  defined  as 
follows: 

■'The  verb  'modify'  connotes  a  limitation,  not  an 
extension,  of  that  which  is  modified,  and  it  also 
connotes,  not  a  major  change,  but  an  alteration  only 
in  the  thing  modified." 

(See  Best  Foods^  Inc.  v.  U.S.  Customs  Court, 
l5fi  F.  Supp.583,  5C9.) 

The  above  definitions  clearly  grant  to  the  Planning 
Commission  the  power  to  make  certain  modifications  in  a  demolition 
permit  which  comes  before  the  Commission  pursuant  to  the  above- 
mentioned  section.   However,  it  does  not  authorize  or  give  to 
the  Planning  Commission  the  power  to  destroy,  in  effect,  the 
demolition  permit,  but  only  gives  the  authority  to  vary  or  change 
the  permit  application. 

In  addition,  it  should  be  noted  that  the  Department  of 
City  Planning  does  not  issue  or  grant  demolition  permits. 
Rather  they  are  issued  by  the  Central  Permit  Bureau  pursuant  to 
SectioA  315  of  the  Building  Code.   If  the  permit  fee  Paid  as 
required  amounts  to  less  than  $150.00,  Table  3A  of  the  Building 
Code  (Section  304,  Part  II,  Chapter  I,  of  the  San  Francisco 
Municioal  Code)  provides  that  the  demolition  work  must  be 
completed  within  three  months  from  the  date  that  it  is  issued. 

For  the  reasons  and  law  expressed  above,  you  are 
advised  that  the  City  Planning  Commission  could  alter  or  vary  a 
demolition  oermit  application  which  is  before  it,  but  the 
effect  of  such  modification  could  not  destroy  the  permit  appli- 
cation nor  could  they  attach  conditions  which  would  be  violative 
of  the  City's  Building  Code.   The  condition  outlined  m  your 
letter  would  manifestly  be  illegal. 

You  are  advised  accordingly. 

Very  truly  yours, 


,^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  58-27 


April  11,  1968 


¥v.    Robert  DeVelbiss,  Secretary 
Landmarks  Preservation  Advisory  Board 
100  Larkin  Street 
San  Francisco,  Calif.  94102 

Subject:   Landmarks  Presei-vation  Advisory  Board-- 
Authority  to  Speak  and  Publish  Opinions 
on  Proposals  Hade  by  the  City  Planning 
Commission 

Dear  l-r.  DeVelbiss: 

This  letter  is  in  response  to  your  reauest  for  an  opinion 
as  to  the  authority  of  the  Landmarks  Preservation  Advisor^'  Board 
to  speak  and  publish  its  opinions  on  matters  concerning  proposals 
made  by  the  City  Planning  Commission  concerning  changes  in  zoning 
and  height  limits. 

The  appl?.cable  section  of  the  law  relating  to  the  Board 
is  quoted  in  part  as  follows: 

"Sec.  1003.   Landmarks  Preservation  Advisory  Board. 
There  is  hereby  created  a  Landmarks  Preservation  Advisory 
Board  (hereinafter  referred  to  as  the  Advisory  Board) , 
which  shall  advise  the  Department  and  the  Planning  Com- 
mission on  historical  preservation  matters.   The  Advisory 
Board  shall  consist  of  nine  votin'^  members  appointed  by 
the  Mayor  and  serving  at  his  pleasure,  without  salairv. 
Of  the  original  appointments,  five  shall  be  for  a  four- 
year  term  and  four  for  a  two-year  ^.erm;  after  the  expira- 
tion of  the  said  original  terms,  all  appointments  shall 
be  for  four-year  terms.   In  addition,  the  Art  Commission 
shall  choose  one  of  its  members  to  be  an  ex  officio 
member  of  the  Advisory  Board,  without  vote." 

The  above  section  created  the  Landmarks  Preservation 
Advisory  Board  and,  in  so  creating,  the  Board  of  Supervisors  of 
San  Francisco  set  forth  its  duties  and  obligations  as  an  advisory 


Mr.  Robert  DeVelbiss 
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the  desisnation  is  by  the  Board  ot  ^^P^y^^,  Rn^rd   The  function 

7        •_?^-,  *-j-.ot-  ciioh  aii«-horitv  does  not  exist.   x^c  n.^^  j 

is  my  opinion  that  .^^cn  au  noricy  ^^  the  Planning 

Board  is  authorized  to  advise  ^f,^.  ^^P^!^^^^ers   Any  opinion  they 


Francisco 


Very  truly  yours, 


THOMAS   M.    O'CONNOR 
RAK  City  Attorney 


Letter  Opinion  No.    58-28 


April   9,    1958 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  Calif oimia  94102 

Re:   Constitutionality  of  Requested  Rule 
Prohibiting  Building  Inspectors  from 
Owning  Real  Property  in  San  Francisco 

Gentlemen: 

This  is  in  reply  to  your  letter  of  March  5,  1968,  relating 
to  proposed  employee  rules  of  conduct  which  have  been  fo^a^^ed  to 
you  by  the  Department  of  Public  VJorks  for  approval  pursuant  to  Sec- 
tion 38  of  the  Rules  of  the  Civil  Service  Commission.   A  Portion  of 
the  proposed  rules  as  attached  to  your  letter  provide  as  follows. 

"1   No  employee  of  the  Bureau  of  Building  Inspection 
shall  engage  in,  directly  or  indirectly,  pal., 
estate  investments,  nor  shall  he  receive  benefits 
by  community  property  from  such  real  estate  activ- 
ities within  the  City  and  County  of  San  Francisco 
except  for  real  estate  occupied  by  him  as  an  owner- 
occupant. 

"2   No  employee  of  the  Bureau  of  Building  Inspection 
'   shall  engage  in,  directly  or  indirectly,  a  con- 
tracting, remodeling  or  alteration  enterprise 
within  the  City  and  County  of  San  Francisco. 

"3   No  engineer  or  plan  checker  shall  engage  in, 
'   directly  or  indirectly,  the  design,  layout, 

Hrflffine  checking,  or  similar  plan  preparation 
or  reiifw  wo?k  fo?  structures  to  be  erected  within 
?he  limits  of  the  City  and  County  of  San  Francisco, 
except  that  which  is  the  part  of  his  employment 
duties. 

-4   No  inspector  shall  make  or  participate  in  any 

phase  of  inspection  work  related  to  existing  or 
S^  buildings  within  the  limits  of  the  City  and 
County  of  San  Francisco  except:  that  which  is  the 
normal  part  of  his  employment  duties. 
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First,  I  will  discuss  proposed  Rule  1  prohibiting  real 
estate  investments  by  employees  of  the  Bureau  of  Building  Inspectior 
except  for  real  estate  occupied  by  them  as  owners.   Section  222  of 
the  Charter  provides  that  the  Civil  Service  Commission,  with  respec* 
to  officers  and  employees  whose  positions  are  subject  to  the  civil 
service  provisions  of  the  Charter,  may  prescribe  and  enforce  reason- 
able rules  and  regulations  restricting  activities,  employments  and 
enterprises  ".  .  ,  when  such  restrictions  are  found  necessary  for 
the  preservation  of  the  honor  or  efficiency  of  the  city  and  county 
civil  service  or  for  the  protection  of  the  best  interests  of  tlie 
city  and  county  service  in  any  respects.'' 

The  proposed  rule  thus  presents  the  question  whether  the 
restriction  against  property  ownership  is  reasonable  and  necessary 
for  preservation  of  the  honor  and  efficiency  of  the  public  service. 

The  state  constitution  recognizes  that  all  men  have  the 
inalienable  right  to  acquire,  possess  and  protect  property.   (Cal. 
Const.,  art.  1,  sec.  1.)   It  is  a  natural  fur.damental  and  common 
law  right  which  is  also  protected  by  the  federal  constitution. 
(U.S.  Const.,  14th  Amend.) 

Several  recent  cases  have  discussed  the  invasion  of  con- 
stitutional rights  of  public  employees  by  the  public  employer  as  a 
condition  of  employment.   In  Fort  v  Civil  Service  Commission  (19o4 
51  Cal.  2d  331,  an  Alameda  County  Charter  provision  provided  that 
no  officer  or  employee  shall  take  part  in  any  political  campaign  or 
election  under  penalty  of  removal  from  office.   The  plaintiff  a 
county  employee,  became  chairman  of  a  speakers'  bureau  for  a  com- 
m?^.ee  ?o  rellect  the  state  governor  and  under  the  Charter  Provisio. 
he  was  dismissed  from  county  service.   The  couri:  applied  a  pri^cipL 
enunciated  in  several  U.  S.  Supreme  Court  cases  that  First  Amendmen 
??ghts  miy  nSt  be  curtailed  by^he  public  employer  unless  there  is 
a  Welling"  interest  in  limiting  those  rights  (Sherbert  v  Verne 
^7A  TT  S   308-  Gibson  v.  Florida  Legislative  Investigation  Com.  (195 
Vn   U'S*  539-  §  n  C  i-.  V.  Button.  j)l  U.S.  h\b;    bates_7n?rty  of 
Little  Rock  35i  US   sis.)   further,  if  a  compelling  interest  to 
restrict  constitutional  rights  does  exist   the  ^%-^,^\-^,^°^ .^',\o%, 
5?!^  with  narrow  specificity  (Tall ey  v.  State  of  California  (19o0) 
7';'>  n  q   <;n-  Uollam  v  City  of  Palm  Springs  (19i3)  ":>-•   t^ai.  za  /.to). 
?he  F^rt  case  relo^Les  that  there  j£eB  ^xist  a  need  to  limit  some 
conslrf^tionll  rigl^s  such  as   for  example  «  P^-^r^^^^°^3i,P°i^^- 
ical  activities  during  those  hours  m  which  the  employee  is  discnar 
Inf  the  duties  of  his  position.   However,  the  court  states  at  page 

33g: 
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"...  the  more  remote  the  connection  between  a 
particular  activif>'  and  the  performance  of  official 
duty  the  more  difficult  it  is  to  justify  restriction 
on  the  ground  that  there  is  a  compelling  public  need 
to  protect  the  efficiency  and  integrity  o.c  the  public 
service. " 

The  follovTing  cases  are  in  point  with  and  use  the  reason- 
in^  of  the  Fort  case:   Kinnear  v.  City  and  County  of  Sa"  Francisco 
(10,54)  <1  CaTTZd  341.  "(Section  5  of  San  Francisco  Charter  ^eid 
unconstitutional  which  provided  that  employee's  candidacy  for  public 
office  operates  as  a  forfeiture  of  the  employee's  position)  ;Ba|>,ley 
V  V^ash-'neton  Township  Mosrital  District  (1955)  65  Cal.  2d  ^.  . 
(defendant  hospital  district  memorandum  prohibiting  employee  from 
participating  in  any  political  activity  ^eld  unconstitutional) ; 
Rosenfield  v  Malcolm  (1^".?)  65  Cal.  2d  559  (summary  dismissal  of 
public  employee  during  probationary  period  for  employee  s  political 
activities  held  unconstitutional);  Belshaw  v.  City  of  Berkeley 
(1^55)  245  Cal.  App.  2d  493  (public  employee  is  entiuled  ;0  ^mm, 
and  publish  a  letter  criticizing  his  superiors  under  the  constitu- 
tional right  to  free  speech  where  there  was  no  showing  taat  tae 
letter  impaired  the  administration  of  the  public  service). 

In  the  Bagley  and  Rospnfield  cases,  tne  court  cites  the 
Fort  case  and  reitltiH  the  principle  that  only  a  '  c^-P-ll^^? .  ^f  ^^' 
interest  can  justify  the  imposition  of  restraints  ^P°!^  P°J',^^^f 
activities  of  public  employees.   The  court  t len  ^stablisaed  the 
foiloiinftest^for  permitting  an  intrusion  on  constitutional  rights 
by  public  agencies: 

"(1)  that  the  political  restraints  rationally  relate 
to  the  enhancement  of  the  public  service,  (2). that  the 
benefits  which  the  public  gains  by  ^ne  restraints  out- 
weigh the  resulting  impairment  of  constitutional  righ  s, 
and"(3)  that  no  alternatives  less  subversive  of  consti- 
tutiinil  rights  .re  available."   (Bg^ey  v.  V^asnin,  .g 
Township  Hcspitg.l  District,  supra,  at  501,  502,  Rose^ 
field  V.  Malcolm,  supra,  at  5'''1) . 

ThP  court  in  Bapley  further  concludes  at  page  507  that 
public  empJoy^ent  do^^nlneprlve  an  employee  of  his  constxtutxona 

rights: 

"ThP  nublic  employee  surely  enioys  the  status  of  a 
person  protected  by  constitutional  right.   Public  employ- 
ment does  not  denrive  him  of  constitutional  protection 
?n  the  Absence  of  an  imperative  necessity  to  protect  the 


Letter  Opinion  No.  58-28 


Civil  Service  Commission 


-  4  - 


April 


1968 


public  from  irresponsible  activity  of  so  serious  a 
nature  that  it  T7ould  disrupt  the  public  w-lfare,  such 
protections  are  no':  subiect  to  destruction  by  a  public^^ 
employer's  insistence  that  they  be  waived  by  contract. 

Turning  to  the  subiect  matter  of  proposed  Rule  1  we  must 
Pxamine  the  proposed  rule  of  the  Department  of  Public  VJorks  in 
lioht  of  the  abo^e  discussed  cases.   It  is  clear  that  a  municipal 
corporation  may  make  and  enforce  reasonable  rules  concerning  the 
conduct  of  its  employees  (Board  of  Education  v.  Swan,  41  CaK  zo 
545;  Belshaw  v.  City  of  Berkeley,  supra;  -;Ja^rman  v.  City  ot^°S-^,_^ 
Ang4les   17  Cal.  App.  2c!  b/4).   Furthermore,  it  is  also  clear  taat 
the  acquisition,  possession  and  enjoyment  of  real  property  is  a 
na?u?al,  as  well  as  a  constitutional  right.   The  restriction  of 
tha^  right,  therefore,  must  be  predicated  on  a  ^^^^P^^^i^S  /ublic 
interest  aAd  the  Der.arcment  of  Public  Works  must  demonstrate  that 
such  ?uie  is  necesskrA'  to  protect  the  honor  and  integrity  of  tae 
^ubli^seriice   If  it  is  'determined  that  a  --^^^i^^^i^^  ° Vi?S 
Ltional  rights  is  warranted ,  then  the  ^^^  -^«!:,  ^%^:?^3f  ^f 
scpcifi'-ity  so  as  not  to  overlap  into  and  deny  ..ne  exercise  or 
vaUd  constitutional  privileges.   Examining  the  subject  rules  b^^^ 

ihis  standard,  it  is  my  opinion  that  ^^^jr%;-%^^„^^^^^4"ty^tthout 
broad  restriction  of  the  employee's  righc  to  enjov  property  wiyiu 

is  inimical  to  the  public  service. 

Obviously,  there  are  circumstances  demanding  proscription 
of  consti?utionJl^rights  but  to  avoid  the  unconstitutional    fee 
of  an  overly  broad  restriction  (Tor.   ^;  Civil  ^^^^^^^^   supra),  th. 

narrowly  to  limit  the  desired  ^^f  ^i^'-°^'  s'.-^;  in  real  property 

ment  could  prohibit  i^-S/^JPl^jJ^f  J^f^  such  activity  could  be 
which  had  been  inspected  by  them  since  ^^^J  J^^iv  y^,^^  ^^.^^ 

considered  in  direct  <^°"f J-^^^  ^^V^^^^.tion  72?  of  the  Charter, 
would  be  specifically  prohibited  ^Y  ^^^^^^^^J^^,?^  1  is  overly 

Therefore,  it  is  my  ^P^^f^^^'^f^  unconstitutional  in  its  present 

tZ'   'T^i'lulir^lllT.l   Tedralted^in  accordance  with  the  princi- 

^aU' set  forth  in  the  above  discussed  cases. 
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Proposed  Rules  2,  3  and  4  generally  restrict  certain  em- 
rlovees  from  engaging  in  outside  activities  and  employments ,  relatin 
to  contracting,  design,  drafting  and  inspecting  of  existing  or  new 
buildings  in  San  Francisco.   Section  222  of  the  Charter  provides  in 
part: 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  anv  activity,  employment 
or  business  or  professional  work  or  enterprise  which  is 
inconsistent,  incompatible,  or  in  conflict  with  his  duties 
as  a  supervisor  or  officer  or  employee  of  the  city  and 
county  or  with  the  duties,  functions  and  responsibilities 
of  his  appointing  power,  or  the  department,  office  or 
agency  by  which  he  is  employed  or  the  board  or  commission 
of  which  he  is  a  member.  ' 

The  activities  and  employments  designated  in  proposed  Rules 
2  3  and  4  could  be  considered  inconsistent,  incompatible  and  in 
coniuft  with  the  employee's  duties  and  t'-s  would  be  prohibited 
under  the  above  quoted  portion  of  section  222  of  the  Charter,   nuw 
eve?!  kutefrLd  3  in  ?heir  present  form  are  too  broad  ^ince  they 
woSld  prohibit  an  employee  from  performing  the  ^^^^f^^^^l^f^^^^S^^; 

owned  by  an  employee  under  Rule  1  as  revised. 


Section  222  of  the  Charter. 

You  are  tlius  advised. 

Very  truly  yours, 


THOMAS   H.    O'CONNOR 
MCK  City  Attorney 
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Mr.  S.  M.  Tatarian 
Director  of  Public  VJorks 
260  City  Hall 
San  Francisco,  California 

Subject:   Authority  of  Department  of  Public  Works, 
Bureau  of  Building  Inspection,  to 
establish  rules  and  regulations  to  assure 
equal  enforcement  of  the  retroactive 
£rovisions  of  the  Housing  Code 

Dear  Mr.  Tatarian: 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  the  authority  of  the  Department  of  Public  Uorks,  Bureau  o^ 
Building  Inspection,  to  establish  rules  and  regulations  in  oroer  to 
assure  equal  enforcement  of  the  Housing  Code  by  all  inspectors, 
vour  authority  in  this  m^.tter  has  been  questioned  by  the  Department 
of  Housing  and  Urban  Development  as  to  whether  you  have  the  right  to 
adopt  rules  and  regulations  interpreting  the  Housing  .ode. 

The  applicable  sections  of  the  Housing  Code  (Part  II, 
Chapter  XII,"  of  the  San  Francisco  Municipal  Code)  are  quoted  in  part 
as  follows: 

"Sec.  104.   Scope. 

"Cf^   It  is  further  provided  that  the  Director  of 
Public  Works  may,  after  consultation  with  the  Director 
of  Piblic  Health  and  after  a  public  bearing,  adopt  and 
promulgate  rules  and  regulations  s^PPl^"^^"^^^.  ^°  ^^^^ 
code  and  not  in  conflict  therewith  P^°^i^^^  they  are 
the  most  generally  accepted  or  approved  methods  and 
practices  for  public  welfare  and  safety  of  life  and 
property!   Such  rules  and  regulations  shall  be  subject 
?o  ?eexamination  and  change  if  at  any  time  such  rules 
and  ?eguTat?ons  are  foundry  any  enforcement  agency  to 
?enof  in  conformance  with  the  intent  or  requirements 
of  the  Municipal  Code. 
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"Sec.  501.   Enforcement. 

"  (a)   ^^ithin  a  rehabilitation  area  or  conserva- 
tion area.   VJithin  a  r eb.aB il. i t a t i on  area  or  conserva- 
tTon  area  the  Director  of  Public  V'orks  through  the 
Superintendent,  shall  administer  and  enforce  all  of 
the  provisions  of  this  Code.   The  Superintendent  is 
hereby  designated  as  the  authorized  representative  of 
the  Director  of  Public  Works  in  such  enforcement.   The 
Superintendent  is  hereby  authorized  to  call  upon  the 
Director  of  City  Planning,  the  Director  of  Public 
Health,  the  Chief  of  the  Fire  Department,  the  Chief 
of  Police  and  all  other  city  officers,  employees, 
departments  and  bureaus  to  aid  and  assist  him  in  such 
enforcement,  and  it  shall  then  be  their  duty  to 
enforce  the  provisions  of  this  Code,  and  to  perform 
such  duties,  as  may  come  within  their  respective 
jurisdictions." 

In  addition  to  the  above-quoted  sections,  Ordinance  No. 
28-67,  approved  January  26,  1967,  provides  that  in^-order  to  eliminate 
overlapping  functions  in  enforcement  of  the  Housing  Code,  certain 
functions  relating  to  housing  were  transferred  to  your  department 
from  the  Fire  Department  and  the  Health  Department.   For  all  practi- 
cal purposes,  therefore,  the  Department  of  Public  Works  is  the  sole 
enforcing  agency  for  the  provisions  of  the  Housing  Code. 

Section  104(f)  provides  that  rules  and  regulations  which 
are  supplemental  to  the  Housing  Code  may  be  adopted  by  the  Director 
of  Public  Works  in  order  to  insure  the  public  welfare  and  safety  of 
life  and  property.   Section  501(a)  places  the  enforcement  of  the 
provisions  of  the  Housing  Code  in  a  conservation  area  in  the  Superin- 
tendent of  Building  Inspection. 

The  Supreme  Court  of  California  has  held  that  an  administra- 
tive agency  has  implied  powers  :o  adopt  rules  and  regulations  in  the 
administration  and  enforcement  of  the  law  over  which  they  have  been 
delegated  control.   In  the  case  of  Bank  of  Italy  v.  Johnson,  200  Cal. 
1,  at  p.  20,  the  court  held  as  follows: 

"The  authority  of  an  administrative  board  or  officer, 
.  ,  .,  to  adopt  reasonable  rules  and  regulations 
which  arc  deemed  necessary  to  the  due  and  efficient 
exercise  of  the  powers  expressly  granted  cannot  be 
questioned.   This  authority  is  implied  from  the  power 
granted." 

And,  further,  at  page  21,  the  court  stated  as  follows: 

"It  is  contended  by  petitioner  and  is  well 
established  that  an  executive  or  administrative 
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officer  or  board  may  not ,  in  the  promulgation  of 
rules,  change,  alter,  amend,  or  extend  his  or  its 
statutory  powers." 

In  enforcing  the  retroactive  provisions  of  a  Housing  Code, 
the  Supreme  Court  of  California  has  adopted  a  single  standard  to 
determine  whether  or  not  such  enforcement  is  proper  under  all  the 
circumstances.   In  the  case  of  City  of  Bakersfield  v.  Miller, 
64  Cal.  2d  93,  102,  the  court  in  discussing  the  requirements  of 
installing  an  automatic  sprinkler  system  in  a  hotel  constructed  36 
years  prior  to  the  time  of  the  decision,  stated  the  Constitutional 
criteria  as  being  "whether  the  expenses  necessarily  incurred  in 
complying  with  the  statute  and  the  sanctions  imposed  for  noncompli- 
ance are  reasonable  in  relation  to  the  public  health  or  safety 
interest  being  protected." 

The  court  in  the  above  case  held  that  a  cost  of  $54,600,00 
to  install  an  approved  automatic  sprinkler  system  which  would  meet 
the  minimum  standards  of  enforcing  the  Bakersfield  Housing  Code  did 
not  deprive  the  property  owner  of  a  right  protected  by  the  Constitu- 
tion.  The  expense  of  modification  weighted  against  the  need  to  pro- 
vide safety  for  the  general  public  was  not  so  extreme  as  to  take 
the  property  of  the  hotel  owner  without  due  process  of  law.   (See 
Armistead  v.  City  of  Los  Angeles,  152  Cal.  App.  2d  319.) 

The  fact  that  a  building  was  constructed  in  accordance 
with  all  existing  standards  does  not  immunize  it  from  a  subsequent 
abatement  as  a  public  nuisance.   (Queenside  Hills  Realty  Company  v, 
Saxl  (1946),  328  U.S.  80,  83.)   The  above  statement  of  course  is 
■^lified  bv  the  reasonableness  of  the  r^.quirement  in  relation  to 
the  public  health  or  safety  interest  being  protected   Thic  ^s.  a3 
a  matter  of  fact,  the  standard  expressed  in  Section  104(f)  of  the 
Housing  Code  granting  authority  to  the  Director  of  Pubxic  Works  to 
establish  rulis  and  regulations  in  interpreting  the  provisions  of 
the  Housing  Code.   It  is  a  general  rule  of  law  where  the  duty  in  a 
particular  situation  depends  upon  statutes,  the  construction  or 
application  of  which  is  not  free  from  doubt,  the  duty  ^^ J^^f^^f 
as  involving  the  character  of  judgment  or  discretion.   (Wilbur  v. 
United  States.  281  U.S.  206,  74  L.  Ed.  809.) 

"Discretion"  has  been  defined  as  follows: 

"'Discretion'  means  'sound  'discretion',  not  the 
discretion  exercised  arbitrarily,  but  with  due  regard 
for  that  which  is  right  and  equitable  under  circum- 
stances, and  directed  by  reason  and  conscience  to  a 
just  r^oc.,^^"nl,S■  V.  D^Argencc,  D.C.  111.  227  F. 
Supp.  596,  6007) 
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The  Superintendent  of  Building  Inspection  as  the  enforcing 
officer  of  the  Housing  Code  under  your  general  direction  has  at 
times  to  make  determinations  as  to  whether  a  particular  retroactive 
provision  of  the  Housing  Code  should  be  enforced  in  a  reasonable 
manner  or  enforced  to  a  point  where  it  could  be  successfully 
asserted  there  was  a  deprivation  of  property  without  due  process  of 
law.   Obviously  the  rule  of  reason  must  apply  and  in  exercising  this 
rule  of  reason  he  is  employing  discretion  vested  in  him  by  the  or- 
dinance and  by  court  decision.   (City  of  Bakersfield  v.  Miller, 
supra,  at  p.  101.)   As  stated  by  the  court  in  the  case  of  W.  VJ. 
Enterprises,  Inc.  v.  Brenneman,  175  N.E.2d  854,  at  p.  857: 

"A  safety  ordinance  of  the  kind  here  under  inspec- 
tion [fire  prevention  regulation]  may  be  generally  valid 
and  at  the  same  time  be  so  arbitrary  and  unreasonable  in 
its  concrete  application  to  particular  premises  as  to  be 
invalid  as  applied  to  them.  See:  Village  of  Euclid, 
Ohio  V.  Ambler  Realty  Co.,  272  U.S.  365,  at  page  39:?, 
'47  S.Ct.  114,  71  L.Ed.  303,  54  A.L.R.  1016." 

The  rules  and  regulations  must  apply  equally  to  all  and 
they  must  be  based  on  the  primary  intent  of  the  Housing  Code  which 
is  to  protect  and  promote  the  existence  of  sound  and  wholesome 
residential  buildings.   If  the  rules  and  regulations  as  adopted 
have  the  effect  of  diminishing  public  safety,  then  these  rules 
would  be  prohibited  by  Section  104  of  the  Housing  Code,   If,  how- 
ever, these  rules  and  regulations  are  an  adjunct  to  the  interpreta- 
tion of  the  Code  so  as  to  secure  reasonable  compliance  in  relation 
to  the  public  health  and  safety  interest  being  protected,  then  the 
rule  or  regulation  would  be  proper. 


Under  the  provisions  of  the  Housing  Code  the  Superinten- 
dent as  the  primary  enforcing  officer  is  the  person  vested  with  the 
responsibility  of  the  initial  determination,  and  therefore  it  is 
this  officer  in  the  initial  contact  with  the  property  owner  who 
should  make  the  determination  as  to  whether  the  enforcement  of  a 
provision  of  the  Housing  Code  could  be  enforced  based  on  the 
constitutional  criteria  set  forth  by  the  Supreme  Court  of  California 
in  the  City  of  Bakersfield  decision,  suora. 

You  are  advised  accordingly. 

Very  truly  yours, 


RAK 


THOMAS   M.    O'CONNOR 
City  Attorney 
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Mr.  S.  Myron  Tatarian,  Director 
Department  of  Public  VJorks 
260  City  Hall 
San  Francisco,  California 

Subject:   Ordinance  re  Responsibility  of 
Landlord  of  Multiple  Family 
Dwelling  for  Refuse  Collection 

Dear  Mr.  Tatarian: 

You  have  asked  this  office  for  an  opinion  on  the  legality 
of  an  ordinance  proposed  for  enactment  by  the  Board  of  Supervisors 
by  which  landlords  of  multiple-dwelling  property  would  be  required 
to  subscribe  and  pay  for  refuse  removal  services  from  the  premises. 

Section  185  of  the  municipal  Charter  provides,  in  part, 
that: 

"No  initiative,  ordinance  or  measure  of  declaration 
of  policy  approved  by  the  electorate  under  the  provision 
of  this  charter  shall  be  subject  to  veto,  or  be  amended 
or  repealed  except  by  vote  of  the  electorate,  unless 
such  ordinance  or  measure  shall  otherwise  provide. 

The  Initiative  Ordinance  adopted  by  the  electorate  in 
1932  known  as  the  "'Refuse  Collection  and  Disposal  Ordinance,   as 
subsequently  amended,  relates  to  the  handling  and  disposing  of 
refuse  and  waste  material,  and  makes  no  provision  for  its  modifi- 
cation or  amendment  by  act  of  the  Board  of  Supervisors.   Therefore, 
so  far  as  the  proposed  ordinance  conflicts  with  provisions  of  the 
Initiative  Ordinance  or  attempts  to  effect  any  change  or  amendment 
thereto,  its  adoption  by  the  Board  would  be  ultra  vires. 
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"An  amendment  may  be  defined  'as  a  legislative  act 
designed  to  change  some  prior  and  existing  law  by  adding 
or  taking  from  it  some  particular  provision  .  .  . '  (23 
Cal.  Jur.  p.  680,  §71;  .  .  .)"  --Assets  Reconstruction 
Corp.  V.  Munson,  CI  C.A.  2d  353,  36&. 

Amendment  of  the  Initiative  Ordinance  cannot  be  accom- 
plished by  enactment  of  the  Supervisors;  however,  if  the  proposed 
legislation  is  supplemental  to  the  existing  law  rather  than  con- 
flicting with  it,  its  adoption  by  the  Board  would  not  be  prohibited 
by  the  Charter. 

"The  functions  of  a  supplementary  act  and  its  effect 
upon  existing  statutory  law  were  clearly  stated  by  this 
court  in  McCleary  v.  Babcock,  1907,  169  Ind.  22C,  233, 
82  N.E.  453,  455,  \-3here   it  was  said:  'A  supplemental  act 
has  quite  a  different  meaning  [from  an  act  to  amend]. 
It  signifies  something  additional,  something  added  to 
supply  what  is  wanting.  *  *  *  It  is  that  v;hich  supplies 
a  deficiency,  adds  to,  or  completes,  or  extends  that 
which  is  already  in  existence,  without  changing  or 
modifying  the  original.'"  --  Lost  Creek  School  v.  York 
(Ind.),  21  N.E.  2d  58,  60. 

Similar  distinction  between  amendatory  and  supplemental 
legislation  may  be  found  in  V^ORDS  AND  PHRASES,  page  362  (Supple- 
mental Act) : 

"A  'supplemental  act'  is  that  which  supplies  defi- 
ciency, adds  to,  completes,  or  extends  that  which  is 
already  in  existence,  without  changing  or  modifying  the 
original.   State  v.  Healy,  95  N.E.  2d  244,  250,  251. 

The  history  of  the  Initiative  Ordinance  shows  that  at  the 
time  of  its  adoption  it  was  intended  to  minimize  danger  to  public 
health  by  imposing  sanitary  standards  and  regulations  upon  the 
handling  of  decomposable  and  noncommercial  waste  material.   sub- 
sequent amendments  to  the  original  enactment  have  not  changed  this 
manifest  purpose.   (See  City  Attorney  Opinion  No.  64-6,  dated 
April  10,  1964.) 

The  Initiative  Ordinance  controls  disposition  of  refuse 
from  households  and  other  establishments  where  organic  foodstuffs 
are  prepared,  and  makes  it  a  misdemeanor  for  any  person  .^    .  .  to 
dispose  of  r4fuse  .  .  .  except  as  herein  provided  •  •  •  •  ,  ^o  far 
as  the  householder  or  his  landlord  are  directly  concerned  by  its 
?er^s!  sanctions  imposed  by  the  ordinance  are  against  disposing  of 
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refuse  other  than  by  prescribed  means;  such  means  involve  the 
services  of  a  licensed  refuse  collector,  but  specific  acts 
required  by  the  Initiative  Ordinance  to  be  performed  by  the 
householder  who  produces  refuse  (or  alternatively,  by  his 
landlord)  in  the  process  of  disposing  of  garbage  and  other  waste 
material,  pertain  to  the  physical  placement  of  refuse  in  a 
suitable  metal  container.   As  between  landlord  and  tenant,  the 
Initiative  Ordinance  does  not  fix  liability  for  payment  to  the 
refuse  collector  for  services  rendered. 

There  being  no  provision  of  the  Initiative  Ordinance 
relating  to  responsibility  for  subscribing  to  and  paying  for 
refuse  collection  services,  it  is  my  opinion  that  the  Board  of 
Supervisors  could  legally  fix  such  responsibility  on  the  landlord 
of  premises  served  by  the  refuse  collector. 

However,  the  right  of  the  refuse  collector  to  receive 
payment  arises  only  upon  his  having  rendered  the  service  for 
which  charges  are  imposed: 

"Section  12.   A  refuse  collector  shall  be  entitled 
to  payment  for  the  collection  of  refuse  at  the  end  of 
each  month  from  each  householder  or  landlord  served  by 
him  and  from  whom  the  payment  is  due. 

The  above  provision  of  the  Initiative  Ordinance  denies  to 
the  refuse  collector  any  right  to  payment  unless  his  services  to 
the  particular  premises  have  been  rendered;  the  proposed  ordinance 
would  seemingly  require  landlords  of  "multiple  family  dwellings' 
to  pay  collection  charges  whether  or  not  the  units,  or  any  of 
them  xv^ere  occupied  and  without  regard  to  the  production  of 
refuse  on  such  premises,  in  both  of  which  ways  it  presents  a 
conflict  with  the  Initiative  Ordinance. 

The  amount  chargeable  by  the  refuse  collector  for  certain 
identifiable  residential  units  or  buildings  is  also  limited  by  the 
Initiative  Ordinance: 

"Section  7.   It  shall  be  unlawful  for  any  .  .  . 
refuse  collector  to  charge  a  greater  rate  .  .  .  for  the 
collection  and  disposition  of  refuse  than  that  fixed  in, 
or  pursuant  to  Section  .  .  .  6(a)  of  this  ordinance. 
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Section  6(a)  sets  maximum  rates  or  charges  for  refuse 
collection  "from  residences,  flats  and  apartment  houses  .  .  . 
which  rates  may  be  changed  only  by  means  of  specified  procedures 
described  therein. 

Neither  is  it  permissible  for  a  mere  ordinance  to  alter 
classifications  of  residential  units  to  which  rates  scheduled  by 
the  Initiative  Ordinance  are  applicable  if  by  so  doing  it  is 
intended  to  remove  them  from  such  limitations.   Flats,  for  in- 
stance, which  are  used  as  a  single  family  dwelling  unit  would 
necessarily  continue  to  be  treated  as  individual  flats  or 
residences  for  purposes  of  rate  schedules  set  forth  in  the 
Initiative  Ordinance  despite  any  term  such  as  "'Multiple  Family 
Dwelling"  which  might  be  applied  to  the  building  in  which  they 
are  contained,  for  the  reason  that  any  different  treatment 
would  present  a  conflict  with  requirements  of  the  Initiative 
Ordinance. 

The  alleged  purpose  of  the  proposed  ordinance,  to 
alleviate  existing  unsanitary  conditions  resulting  from  failure 
of  tenants  in  certain  areas  to  dispose  of  garbage  properly 
could  be  achieved  by  rewording  of  the  ordinance  to  eliminate  the 
foregoing  discrepancies  or  conflicts  with  the  Initiative^Ordinance 
The  Initiative  Ordinance  is  silent  as  to  responsibility  i.or 
engaging  the  services  of  a  licensed  refuse  collector  as 
betwlen  landlord  and  tenant,  and  therefore  it  would  not  be 
improper  for  the  Board  of  Supervisors,  if  it  so  desired  to 
establish  such  liability  as  an  augmentation  to  ^^^^^^^J^^".^ 
amendment  of,  the  Initiative  Ordinance,  without  attempting  to 
change  any  matter  already  covered  by  the  earlier  law. 


You  are  thus  advised. 


Very  truly  yours 


THOMAS  M.  O'COrWOR 
PJD  City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Subject:  Redevelopment  Agency  -  Jurisdiction 
of  Board  of  Supervisors  to  Deny 
Reclassification 

Dear  Mr.  Dolan: 

This    letter    is    in  response   to  your  request   for   an   opinion 
as    to    the   power   of   the    Board   of  Supervisors    to  refuse   reclassifica- 
tion of  a   portion  of   the  Diamond  Heights   Redevelopment   Project   from 
R-TtSR-3Fo?  a   proper   consideration  of   this   request   for  an  opinion 
some  background  material  must  be   outlined. 

The   ori-inal  redevelopment  plan   for   the  Diamond  Heights 
Approved  ReS-  o  So..  Projcc.  A  ca  B-X  «.s  approve     ana  adopted  by^ 

^Prorcct  fr^a'lnc   ud  ng  ^cSngcTf^nL  use    for    the  area   before  you 
fr^  single   family  hoScs    to  multiple   family  dwellings. 

ThP   resolution  was   approved  by   the  Department   of   City 
Plannlns  anf  CH     i:       nenr  was       opced  W^ 

a  cooperation  agrcemcni.  "««_,'='"^?'^'-°„„"  i„^„_„       -rho  coooeratlon 
of  SeS  rraneisco  and  ^hcRedevolopnent  Agency       Tho,coope 

L^:S?SnTo.^r72-2t  SeYed       i     nen.  A.^^^^^^^^ 

?L^5J:crore?ULfa^^S^n     r     .Jod       ?       Acea%... 

sUc   in  question.   ..   ^ ^f^^^,^  °^^,'i^.  „ps   !ntcrcJ   into  on  ..pril   25, 
Canters   an '.    the   Re  Jcvclopncnt  agenc^   w.-s    cnLctcu    i.  i 

19£3. 


ir.   Robert  J.   Dolan 
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The  Redevelopment  Agency  of  Son  Francisco  is  a  state 
3ecncv  functioning  under  state  lav;  to  fulfill  state  purooses   (See 
'clS  V  RcdevelgpmGnt  Agency  (1953),  157  Cal.  App  2d  243;  Andrews 
r  Ci^v  of  San  Bergardino"(igi9),  175  Cal.  App.  2d  459.)   After  the 
idoption  ot  a  Redevelopncnt  Plan  by  the  Board  of  Supervisors  and 
cccc^-pt  of  the  plan  by  the  Agency,  the  Agency  is  vested  with  respon- 
ibility  for  carrying  out  the  plan  (Section  33372,  Health  and  Safety 
-ode'i   The  Agency  is  charged  with  the  acquisition  of  and  sale  of  all 
nropcrtv  within  the  Redevelopment  Survey  or  Project  Areas  (see 
Sections  33391,  33392,  33430,  33431  and  33432  of  the  Health  and  Safety 
Code)  . 

The  applicable  section  of  law,  specifically  Section  33220 
of  the  Health  and  Safety  Code,  is  quoted,  in  part,  as  follows: 

"•33220.   Pov7crs  of  public  bodies.   For  the  purpose 
of  aiding  and  co-operating  in  the  planning,  undertaking, 
construction,  or  operation  of  redevelopment  projects 
located  within  the  area  in  which  it  is  authorized  to 
act,  any  public  body,  upon  the  terms  and  witn  or  without 
consideration  as  it  determines,  may; 


"(d)   Plan  or  replan,  zone  or  rezonc  any  part  of 
such  area  and  make  any  legal  exceptions  from  building 
regulations  and  ordinances. 

••re)  Enter  into  agreements  with  the  federal  govern- 
ment an  agency,  or  any  other  public  body  respecting 
action  ?o  be  taken  pursuant  to  any  of  the  powers  granted 
b-rthis  cart  or  any  other  law;  such  agreements  may  extend 
oier  any  period,  notwithstanding  any  law  to  the  contrary. 

Pursuant  to  the  above  quoted  statute  and  former  Section 
T^niR  of  Mio  Hnalth  and  Safety  Code,  the  Board  of  Supervisors  oi 

h  '?i?y  and  County  of  San  Fr^ancisco  and  ^^c  Redevelopment  Agency 
entered  into  a  cooperation  agreement  as  noted  above.  Subsection  /(e; 
provides  as  follows: 
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"The  City  further  agrees  that,  subject  to  appli- 
cable law  and  the  policies  and  procedures  established 
under  its  Charter  and  existing  codes  and  regulations, 
it  will  aid  and  cooperate  in  the  under  talcing  of  the 
project  by:  

"(c)   Making  the  necessary  changes  in  zoning  use 
districts  within  the  Project  Area  so  as  to  conform^^to 
the  land  use  provisions  of  the  Redevclopnent  Plan. 

This  type  of  problem  has  been  considered  by  the  courts  in 
California  and  the  leading  case  on  this  subject  is  Housing  Authority 
V  City  of  Los  Angeles,  30  Cal.  2d  853,  where  the  city  council  of 
Los  Angcics  rescinded  its  approval  of  a  low-rent  housing  project 
after  the  Housing  Authority  had  proceeded  in  tnuch  the  same  fashion 
as  the  local  Redcvelopraent  Agency  in  the  instant  case.   The  court, 
at  page  858,  supra,  stated  as  follows: 

"It  is  assumed  that  the  rescission  of  prior  action  may 
aopropriately  be  accomplished  by  a  municipal  legislative 
body  where  rights  of  third  persons  have  not  intervened. 
The  application  of  this  recognized  principle  is  to  matters 
of  municipal  concern.   (McConoughey  v.  Jackson,  101  Cal.  ^6^ 
f35  P  863]  )  Here  the  state  law  is  controlling  m  a  matter 
of  state  concern.  Thereby  the  city  is  authorized  to  contract 
in  respect  to  the  granted  powers,  but  it  is  also  bound  to 
compliance  therewith  accordingly.  (Kleiber  V;  City  ano 
County  of  San  Francisco,  supra,  18  Cal.  2d  /IB,  //^-725.) 
also  shown  in  tUc  Doclweiicr  case  (Housinp  Authority  v 
Doc^wciler  supra,  14  Cal.  2d  at  pp.  45G-4b/),  with  citati^.. 
ofMcHultv^.T;ens,  188  S.C.  377  [199  S.E.  425]   See  a  so, 
R.,i-;nprfnrcl  v.  Citv  of  Great  Falls,  107  Monc.  512  [86  P. 2d 
655   661] ),  the  cooperation  agreement  is  not  an  unauthorized 
attempt  by  the  city  to  bind  itself  as  to  the  exercise  ol 
gove?Smen{al  functions.   It  is  simply  an  authorized  contract 
to  cooperate  in  the  performance  of  those  runctions  and  as 
such  is  valid.   Thus  control  of  city  streets  is  a  govern- 
mental function  which  the  city  without  ^^^hority  may  not  oy 
contract  prohibit  or  curtail.   Citations.]   But  as   pointed 
oSt  the  cit-  is  authorized  under  the  state  law  to  cooperate 
by  contract\;ith  the  housing  authority  in  the  exercise  of 
the  granted  power  to  close  city  streets,  and  in  doing  so  is 
actiS  pursuant  to  the  statute  in  a  uattcr  of  state  concern. 
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Further,    at   page   869,    the   court    in   the  Housi^isJ^uthoritx 
case,    supra,    stated  as    follows: 

"Tn  State   ex  rel.    Great   Falls   Housinp  Authority  v. 

City   of  great  Fails,    110  Mont.    ii.    [100   P. id   ^i^i >    /  .  " 
I  ^ndate  was   sou^iiL   directing  the  city   to  comply  wxthxts 

'  fs?eeaent   to  rezone  areas   and  vacate   or   -^-^,-l%%l: 

Tn   issuin-   the  writ   the  court   said    (100  P. 2d  ^t   p.y^i;. 

|'?he  refusal   of   the   city  council    ...      to  conply  wxth   the 
reSSests   of   the  .uthoriiy  to  vacate   ^^c   Se'ac?s%?   the'ity 
zone    the   location  was  a   useless   act.      The  acts   of   tne  cicy 
council   of  a      contractual  nature   cannot  be  Repudiated  by 
anv   subsequent  council,  whether   the  nenbership   of   the 
cSun^il  b^thc   sane   or   not.      When  the   council  authorized 
the   crLrion  of   the   Great  Falls  Authority   it  assumed  all 
the   obli'a??ons    involved  essential   to  a   perfected   project. 
In  dCclarin-    (at  p. 922)    that   under   the  housing  act  both 
the   city  and   the  housiig  authority  were   ^^ate  agents    to 
nchieve^he   state   objectives,    the   court  distinguished 
nun^-cioal  and  state   powers   and  action     and  was   carctui  to 
adnonish  that   the   opinion  should  not  be   construed   to 
i'^oaJr   the   local  self- government   or   ^-f  -^^^P^^^^   ,°^ 
the   citv.      There    is   no   inconsistency  or   disharnony   ^n 
the   clt^^'s    functioning  pursuant   to   its    fundamental   law 
in  res Dec t  to  municipal   functions   and   powers,    and   pur- 
suant ?o   the   s?aL   iL  as    to  specific   powers   granted   in 
matters   of  state  concern."    (Citations.) 

Based   on   the   state   law  authorizing  a   cooperation  agreement, 
the  cooperatforag?SemSnt   itself  -tered   into  between   the   Redevelop- 
ment Ag  ncy  and  the  City     and   the  Housing  ^^f^^^^^^,,,  ,,,y 
II  SclissIfylhe^^Sb  e?f  s?te'f?Sm  R-1   ^oK-JJ^^^  ?S?rsl?r"^ 

=,-riL^en?2Lnn^rfcS^^^^^^^ 

tl  d^iil^Per-^   -"-ons??S   ti  n        bS   £ 

with  approval  by  the  Dopartrncnt  o£  City  Planning.     '''  ^PP^^  rcclassi- 

bc  sivCK  under  the   P"-?^^"'^!^!  JXlUnss   to  bo  constJucted. 
fied   to  R-3  allowing  multiple   iamiiy  av^ciixnb 
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The  Redevelopment  Agency,  charged  with  carrying  out  the 
Dlan  by  the  provisions  of  the  Health  and  Safety  Code   is  under  an 
oblication  to  seek  reclassification  of  this  property  before  con- 
struction begins.   Since  your  duty  is  merely  ministerial  in  this 
natter  you  could  be  conpelled  by  a  court  of  competent  jurisdiction 
to  act' in  the  manner  prescribed  in  the  cooperation  agreement.   It 
should  also  be  pointed  out  that  since  there  is  a  contract  of  sale 
from  the  Agency  to  the  developer,  third  party  rights  have  intervened 
in  this  matter,  so  at  this  date  the  Board  of  Supervisors  has  no 
DOwer  to  unilaterally  rescind  the  action  taken  by  it  by  Ordinance 
No.  10-64  approving  the  amendment  to  the  approved  Redevelopment 
Project  Area  B-1. 

It  is  my  opinion,  therefore,  that  the  Board  of  Supervisors 
is  legally  compelled  to  reclassify  the  subject  property  from  R-1  to 
R-3. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOM/^S  M.    O'CONNOR 
^  City  Attorney 


Letter  Opinion  No.  68-32 


May  9,  1963 


Mr,   Thomas   J.   Mellon 

Chief  Administrative   Officer 

289  City  Hall 

San  Francisco,  California 

Attention-   Mr.  Virgil  L,  Elliott,  Director 
Attention.  ^^'^^^^^^^   ^f  Finance  and  Records 

Subiecf   Application  of  City  Ordinances  to 
Subject.   ^PP.^^gg^g  Located  on  San  Francisco 

Port  Authority  Property 

Dear  Mr.  Mellon: 

This  is  in  reply  to  your  letter  requesting  an  opinion  on 
the  following  question: 

iiT^    fU^  ntM   and  County  of  San  Francisco  have  the 
righ?^"  eLn5'?ha?'busineLes  located  on  property  rented 
or  leased  from  the  San  Francisco  P^^^/^^^?^^'^^,!!^^^ 
permit  and  a  license  under  which  to  do  business. 

Your  letter  makes  specific  -f"-"",^°,^:^^"^i?l^^nd  a 
operating  on  Port  Authority  property,  a  public  repair  garage 
business  using  flammable  finishes. 

The  Charter  of  the  City  and  County  of  San  Francisco,  Sec- 
The  Charter  oi  wic    y        board  of  supervisors  shall 
tion  24,  provides,  ^n  part^  issuance  Ind  revocation  of  licenses  and 
regulate,  by  ^^^--^f'^^^.^^n?  businesses  or  privileges  which 
permits  .  .  .  tor  tne  °P*^*-'*"-^^.  ,^_   f,  rp-f  ichtine  .  .  .  welfare  or 
Effect  the  health  fire- prevent  ion  |^- J^Shting  .  _   ^^^^  ordinance 

zoning  conditions  of  or  in  tne  city   hareed,  which  shall  not  be 
shall  fix  the  fees  or  licenses  "  "^^^^^^Sff'^egulatlon  and  inspec- 
less  thanthe^cost^to^^the^city^and^county^.^^  ^g.^^  depart^nt  shall 


tion 


•  '  .t.'- 


Mr,  Thomas   J.   Mellon 
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make  the  necessary  investigations  and  inspections ^^and  issue  or  deny 
and  may  revoke  the  permits  and  licenses  therefor. 

Part  III  of  the  San  Francisco  Municipal  Code,  Article  1, 
Section  1  designates  the  departments  for  the  issuance  of  permi.ts. 
Section  1  20  provides  for  the  issuance  of  permits  'For  the  estab- 
itshment.  maintenance  and  operation  of  public  repaxr  garages    .  . 
--bv  the  Fire  Department  .  .  ."  Section  1.43  provides  for  the 
issuance  of  permits  "For  the^^application  of  flammable  frnrshes  - 
by  the  Fire  Department  ,  .  . 

The  Fire  Code,  Part  II,  Chapter  IV  of  the  San  Francisco 
Municipal  Code,  Article  7,  Section  7.02  provides  as  follows. 

'•(a)   It  shall  be  unlawful  for  any  person  to 
establish,  operate  or  maintain  a  public  repair  garage, 
a  public  storage  garage,  a  commercial  and  truck  garage, 
or  an  automobile  sales  garage  upon  any  premises ,  or 
in  any  building  or  structure,  without  first  obtaining 
a  permit  therefor  from  the  Fire  Department.  {See 
Article  5  of  this  Code  for  Permit  Procedure.) 

•Vb)   Such  permit  shall  not  be  granted  by  the  Fire 
Department  until  approval  has  first  been  obtained  from 
the  Department  of  Public  Works. 

"(c)   In  addition  to  the  permit  required  to 
operate  and  maintain  such  garages,  a  permit  shall  also 
be  secured  from  the  Fire  Department  to  store  and  use 
flammable  liquids  before  any  flammable  liquids  are  to 
be  delivered,  received,  stored,  handled  or  dispensed 
on  the  premises  of  these  occupancies. 

Article  9  of  the  Fire  Code,  Section  9.05  provides  as 
follows: 

"(a)   A  permit  for  the  application  of  flammable 
finishes  shall  not  be  granted  ^■^1^^%^"^^  °P^^^^^?^^ 
are  conducted  in  a  building  or  structure  that  meets 
the  reauirements  of  Article  15,  Division  2,  (Storage 
and  SandUng  of  Flammable  Liquids)  of  the  Building 
Code. 

"fb^   The  application  of  flammable  finishes  shall 
not  be  conducted  in  basements,  cellars  or  any  area 
that  is  located  below  ground  level. 

i;VrM   d?^ptnf  c?  any  other  «=thod  of  application 


Letter  Opinion  No.  68-32 
Mr.  Thomas  J.  Mellon  -3-  May  9,  1968 

of  flammable  liquids,  shall  be  Provided  with  an  approved 
automatic  sprinkler  system  as  required  in  Article  40  of 
the  Building  Code." 

The  legal  question  presented  concerns  the  extent  of  the 
ritv  and  Count?  police  power  jurisdiction  in  the  enforcement  of 
the^o?ego?ng  business  permit'and  license  requirements  on  property 
under  thf Jurisdiction  of  the  San  Francisco  Port  Authority,  a  state 
agency. 

I  believe  it  is  clear  from  the  following  ^^ted  authorities 
^h.t-  the  Citv  and  County  is  without  power  to  enforce  its  building 
^'r^zoning'ie^gurations  against  the  ^g^t  Authority  un  ess  speciically 
authorized  to  do  so  ^.y   stgte  law   Seg;  H;^,-;,^;;^^,:^  ,qStio 
^7  ^al.2d  177  Town  ot  ^^'^^^^^g J;   bi09Q-5309b  of  the  Government 

pJope^ty  under  the  jurisdiction  of  the  Authority. 

Tn  ODinion  No  947,  dated  May  10,  1955,  my  predecessor 
stated  tl:   b^asi^pr^nciple  with  whicJI  l/g--,^^-/SiTorr^^' 
regulations  of  the  City  and  County  could  be  enforced  o^^°J^    ^ 
Authority  property  provided  such  regulations  did  "°*^^'^^^^1^5^,Yow- 
eene?Il  la£   That  Opinion  was  rendered  in  response  to  ^he  follow 
fnP  aSestioA-   "In  what  situations  and  to  what  extent  can  the  police 
nSwe?ol  the' City  and  County  of  San  Francisco  be  exercised  to 
?eguLte  activities  upon^^property  under  the  jurisdiction  of  the 
State  Harbor  Commission?" 

The  opinion  discussed  the  problem,  in  part,  as  follows: 

visors  reasonably  determines  is  necessary,  provided  its  exercise 
does  not  conflict  with  any  general  law. 

"San  Francisco  derives  its  police  power  directly  from  the  people 

San  Francisco  aeriyes.     f  California  Constitution.   (In  the 
through  art.  XI,  §ii,  ot  tne  i.ai.i.i.uj.wa.0  rallfornia 

rr^atte?  of  municipal  affairs  see  also  art   11,  §8,  California 
Const.;  §2,  par.  5,  San  Francisco  Charter.) 

"Art.  XI,  §11,  states: 

'"Anv  county,  city,  town,  or  township  may  make  and  enforce 

"Assuming  without  deciding  that  none  of  such  activities  is  a 


i 
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municipal  affair,  the  next  question  is  whether  general  law  has 
Occupied  the  field.   Insofar  as  it  has,  San  Francxsco  may  not 
exercise  its  police  power;  insofar  as  it  has  not,  San  Francxsco 
may  do  so, 

'*rhe    .  .  question  is  whether  general  laws  have  occupied  the  field 
of  police  power  regulation  of  activities  on  the  waterfront. 

"5S3200-3231,  H.  &  N.  Code,  captioned  'police  regulations'  are  a 
limited  exercis;  of  the  police  power.   §3200  makes  ^^sobedxence  of 
lawful  orders  and  directions  of  the  chief  wharfxnger  a  "'^-f demeanor. 
S3201  makes  the  deposit  of  any  substance  xn  ^^e  harbor  which  wxll 
sink  and  obstruct  navigation,  a  mxsdemeanor.   §3202  makes  the 
deposit  of  earth,  refuse,  rubbish,  scrap,  etc.  on  Harbor  Board 
p?Sperty  a  misde^anor,   §§3220-3231  regulate  the  quarantxnxng  of 
ships,  and  establish  penalties  for  thexr  vxolatxon.   §1912  makes 
the  parking  or  driving  of  vehicles  on  Harbor  Board  property, 
excepfwUh  permission  of,  and  subject  to. such  -"f ^^^f ,^-^hr^" 
lations  as  are  imposed  by,  the  Board,  a  mxsdemeanor.   fs  to  the 
conditions  and  regulations  imposed  by  the  Board   see  Txtle  7^ 
rhfln  1   arts  1-10,  §§1-85,  Cal .  Adm.  Code,  entxtled  Harbor 
Tra?fic'co5e!'   These  laws   §§3200-3202,  3220-3231  1912,  H  &  N. 
Code)  have  occupied  only  these  particular  fields  of  police  power 
regulation. 

"51770  H  &  N.  Code,  provides  that  the  Harbor  Board  has  'possession 
and  control-  of  the  waLrfront  (specifically  ^escribxng  the  area) 
•subject  to  any  valid  leases  and  subject  to  such  J;^^^«^^f,^°"  ^^^,3 
the  City  and  County  of  San  Francisco  may  have  xn  the  publxc  streets 
wUhin  the  area  hereinafter  described,  and  subject  to  the  present 
Occupancy  and  use  of  land  and  air  space  ^y  the  San  Francx sco- Oak- 
land Bay  Bridge  under  the  jurisdictxon  of  the  Calxfornxa  Toll 
Bridge  Authority  and  the  Department  of  Publxc  Works. 

"61900  H  &  N  Code,  provides:   'The  board  may  make  reasonable 

on  Licensees  to  Use  Space j'  and  art.  13,  §§110-13^,  entxtiea 
and  Explosion  Prevention. 

"nrhpr  nrovisions  declare  that  the  Harbor  Board  may  make  rules  and 
re°'urat?^Sr^:eeLt'nf  Scoring  and  anchoring  of  vessels  and  .a.nten- 

?:iL?^  f":  ir.^l7lZ  lZ.f\rl^'o^:°U.^nt   Soor^o^-wharves 
O1907)  Including  perishable  products  (S1930),  and  aircraft  landing 
places  (51945). 
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"None  of  these  code  sections  constitutes  a  general  law  removing 
activities  on  the  waterfront  from  San  Francisco's  power  to  make 
and  enforce  within  its  limits  'police,  sanitary,  or  other  regula- 
tions.'  (art.  XI,  §11.) 

"§1770  in  giving  the  Harbor  Board  'possession  and  control'  of  the 
waterfront  merely  establishes  the  Board's  proprietorship  in  the 
area,  as  distinguished  from  over-all  police  power  and  governmental 
iurisdiction.   (City  of  Pasadena  School  Dist.  v.  Pasadena,  supra, 
166  Cal   7,  11)   The  Harbor  Board  itself  has  no  governmental  police 
power  iurisdiction.  The  police  power  of  the  State  resides  in  the 
State  Legislature  (art,  IV,  §1,  Calif.  Const.),  in  the  people 
through  the  initiative  (id.),  and  in  the  counties,  cit-^es,  towns 
and  townships.   (art.  XI,  §11,  id.;  see  also  art  XI,  §8,  and 
charters  adopted  pursuant  thereto) 

"The  legislature  cannot  vest  various  state  agencies,  such  as  the  Har- 
bor Board,  with  power  to  make  penal  police  power  laws.   (Gilbert  v. 
Stockton  Port  District,  7  Cal. 2d  384)    §1770  therefore  does  not 
constitute  a  grant  of  police  power  to  the  Harbor  Board  and  does  not 
constitute  a  general  law  in  conflict  with  police  power  ordinances 
of  San  Francisco. 

"As  for  §§1900,  1907,  1930  and  1945,  H.  &  N.  Code,  supra,  the  rules 
and  regulations  authorized  are  not  penal  police  power  laws,  but 
administrative  rules  and  regulations  for  the  management  and  conduct 
of  the  state's  property  and  business  entrusted  to  the  Harbor  Board. 
(Gilsert  v.  Stockton  Fort  District,  supra,  7  Cal. 2d  384,  jy/;   bee 
in  this  regard  the  Harbor  Board's  Tariff  No.  1-A  (' naming  rates , 
charges,  rules  and  regulations  applying  at  Foreign  Trade  Zone  No.  J, 
Pier  45,  San  Francisco,  California'),  Tariff  No.  3  ('publishing 
rates,  charges,  rules  and  regulations  covering  wharf  rentals, 
dockage,  wharfage,  wharf  demurrage  and  other  services  as  described 
applying  at  the  Port  of  San  Francisco')  and  Tariff  No.  6  (  naming   < 
local  rates,  charges,  rules  and  regulations  covering  car  rental, 
crane  rental,  diversions,  special  engine  service,  switching,  switch- 
ing districts,  track  storage,  and  track  rental  applying  at  the  Port 
of  San  Francisco').  These  tariffs  include  rules  and  regulations 
such  as  the  proprietor  of  any  public  utility  business  would  lay 
down  to  cover  dealings  with  its  customers.   They  do  not  and  cannot 
cover  the  field  of  governmental  police  power  regulation.  The  Harbor 
Board  is  possessed  of  strictly  limited  and  defined  powers.   (Taylor 
V,  Spear.  196  Cal.  709,  722)   The  Legislature  has  not  attempted  to, 
nor  could  it,  give  the  Harbor  Board  penal  legislative  power,  as 
distinguished  from  the  power  to  make  administrative  rules  and  regu- 
lations.  (Gilgert  v.  Stockton  Port  District,  supra,  7  Cal. 2d  3«4> 
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"The  above  tariffs  and  the  provisions  of  Title  7,  chapter  1,  §§J;-134, 
cll!  idm  Code,  are  the  only, rules  and  regulations  adopted  by  the 
Harbor  Board  that  I  know  of." 

I  do  not  find  anything  in  the  analysis  of  the  laws  and 

rhe  subiect  of  your  letter,  secure  appropriate  City  -rid  county 
licenses  and  permits  for  the  operation  of  such  businesses. 

The  Port  Authority  is  given  specific  statutory  power  to 
lease  or  assign  for  use  property  under  its  control  but  V^^f^  H 

feales  should^e  exempt  from  City  and  County  permit  and  incense 

the  Superior  Court  in  the  case  of  People  v.  Berman. 

"The  Harbor  Commission  has  the  power  to  make  leases  in 
furtherance  of  freight  and  passenger  business  and  f^^  ^ne 
accomodation  of  thi  general  public  and  workers  on  t^e^^f  *' 
but  it  is  iust  as  important  to  the  patrons  and  the  general 
nnhl^c  to  hav-  the  supervision  of  the  health  and  police  auth- 
orities exercised  ove?  the  Commission's  tenants  on  the  piers 
as  oie?  tenants  of  private  property  facing  the  docks   And  to 

and  regulations, 

"Noxious  food  or  milk  polluted  with  typhoid  germs,  if 
serve^a?  a  restaurant  in  the  Jerry  Bf  d^ng  or  on  a  p.er, 

itthin'tL^^C??r  i"i-;  -^  If  oSr^u^gmL^he  City  charter 
Ts  to  be  read  in  connection  with  those  sections  of  the  Poll- 

or?iri?ate  over  th^  subject.  But  there  is  a  wide  scope 
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for  municipal ^action  on  this  subject  not  inconsistent  with 
general  laws . 

You  are  accordingly  advised  that  it  is  my  opinion  that  the 

business  utilizing  flammable  f^^^J^^^A.^  itriaws   If,  in  connection 
from  the  City  and  County  as  required  ^y  ^^^ J^^'^^^ticular  required 
.,-!<-w  fho   iQdiiance  of  such  permits  or  licenses,  paruj-L-uxeti.  ^^^ 

in  the  determination  of  such  questions. 

Very  truly  yours, 


TJB  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  58-33 


April  !''■>,    I'^jS 


Honorable  ITiHiam  C.  Blake 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Subiect:   Use  of  word  ^^shair  in  Charter  sections 
171.1.3  and  171.1.12  indicates  that 
provisions  are  mandatory  rather  than 
directory. 


Dear  Supervisor  Blak^: 


You  hav-  requested  mv  opinion  as  -.o  whether  the  word 
shall'  as  used  ^"n  Sections  171.1.3  and  171.1.12  of  the  C.iarter 
il  indicative  of  a  command  rendering  the  provisions  of  these 
"c-?ons  mandatory.   You  refer  specifically  to  the  following 
proN^isions  of  these  sections: 

Section  171.1.3: 

"Any  member  of  the  fire  department  who  b-comes  incapaci- 
tated ?  or-  the  performance  of  his  duty  bv  reason  of  any 
bodily  iniurv  received  in,  or  illness  -caused  by  perrorm- 
ance  of  his  duty,  shall  be  retired  .... 

"If  his  disability  shall  cease,  his  retirement  allowance 
shall  cease,  and  he  shall  be  restored  to  the  service  m 
tHTTank  he  occupied  at  the  time  of  his  retirement. 

Section  171.1.12: 

"Notwithstanding  any  provision  of  this  charter  to  the 
contrary,  should  any  such  retired  person  engage  ma 
gainful  occupation  prior  to  attaining  the  ^ge  of  sixty 
f he  retirement  board  shall  reduce  that  part  of  his  montaly 
retirement  allowance  ^To^ded  by  contributions  of  the 
city  and  county  .  .  .  .  ' 
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Whether  the  use  of  the  word  "shall"  renders  a  charter 
provision  or  statute  mandatory  depends  on  the  i^t^ntxon  of  tae  body 
enacting  the  legislation  (Estate  of  Mitchell.  ?.0  C.2d  43).   Tnus, 
?he  wi?d  "shall^  in  a  statute  may  some times "be  directory  only 
whereas  the  word  "^ay",  seemingly  --^h  less  forceful  may  be  manda- 
tory  (Carter  v.  Seaboard  Finance  Co.,  33  C.Zd  :>v^,  d/j;. 

We  have  reviewed  the  provisions  quoted  above  as  they  fit 
into  the  general  scheme  embodied  in  the  creation  and  maintaining 
of  a  retirement  system  and  have  determined  t^^t^f.  ?;^f,r,^^/^^^!^ 
of  the  electorate  in  enacting  them  that  tie  word  ^^^^^^  ^f^^^^ 
datorv   Consequently,  whenever  there  exists  the  state  ot  ^acts 
contemplated  b?  these  provisions,  it  is  mandatory  that  the  action 
called  for  by  these  provisions  be  taken. 

Very  truly  yours. 


DJG 


THOMAS  M.    O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  S8-34 


April  23,  1958 


Irving  G.  Breyer,  Esq. 

Legal  Adviser 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   San  Francisco  Unified  School  District  may 
provide  its  employees  with  certain  health 
benefits  not  presently  provided  for  by  tne 
City  and  County  of  San  Francisco  Health 
Service  System 

Dear  Mr.  Breyer: 

This  letter  is  in  answer  to  your  inquiry  of  April  5,  1968, 
in  which  you  ask  whether  or  not  the  San  Francisco  Unified  School 
D?strlc?  could  provide  for  certain  health  benefits  not  presently 
provided  for  by  the  City  and  County  of  San  Francisco  Health  Service 
System. 

In  1963  you  asked  if  the  Board  of  Education  could  under- 
take to  cav  all  of  the  employee  contributions  and  one-aalt  ot  tne 
emp!o$ees '^dfpendents '  contributions  to  the  Health  Service  System. 
Ci?y  A??omey^s  Opinion  No.  53-19,  dated  May  S,  1953,  held  that 
the  Charter  provisions  and  conditions  constitute  a  H"??; Ration  on 
the  powers  of  the  Health  Service  Board  and  it  ^^^^Jl^J^^f?.^^^^^ 
nor  receive  contribut-ions  in  a  manner  or  m  an  amount  different 
Xn'proiIded'?n'the  Charter,  and  -^ce  there  were  limitations  on 
contributions  imposed  by  the  Charter,  the  Unified  School  Dis trie, 
could  not  make  the  contribution  contemplated   The  <?Pitiion  did 
specify  that  the  Unified  School  District  could  provide  its  own 
health  Dlan  and  pay  all  or  a  portion  of  its  costs  but  under  these 
cfrcums^incefthrLployeeso?  the  District  coul^ 
the  Health  Service  System  of  the  City  and  County.   I  have  ^ej^J-^J^ 
Opinion  No  63-19,  supra,  and  since  the  Government  Code  and  Charter 
sections  upon  which  it  is  based  are  still. in  effect  and  have  not 
been  amended,  I  am  still  of  the  same  opinion. 

The  question  you  now  ask  was  not  discussed  in  Opi^i°^^°- 
53-19  and  there  is  nothing  stated  in  the  opinion  indicating  that 
the  School  District  could  not  have  a  plan  supplemental  to  ttie 
Health  Service  System  but  not  covering  the  same  benetits. 


Irving  G.  Breyer,  Esq. 


-  2  - 
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The  Health  Service  System  has  been  determined  to  be  a 
"municipal  affair"  by  Butterworth  v  Boyd,  12  Cal  2d  1^0 '^^°^^^ 
that  case  the  contention  was  made  that  the  plan  could  not  legally 
include  school  teachers  and  others  employed  by  the  San  Francisco 
Sn?f?ed  Ichool  District,  which,  though  it  covers  the  same  territory 
asihe  City  and  County,  is  a  separate  entity.   In  this  connection, 
the  Supreme  Court  stated  as  follows: 

'Ve  are  satisfied,  hovrever,  that  the  objection  is, 
on  the  merits,  unsound.   The  school  system  has  been 
held  to  be  a  matter  of  general  concern,  ^^ther  than 
a  municipal  affair,  and  consequently  is  not  committed 
to  the  exclusive  control  of  local  governments.   But 
the  cities  may  make  local  regulations  ^^^^f^^^-^i  ,^°-„t 
and  in  furtherance  of  the  school  system,  provided  tnat^^ 
these  provisions  do  not  conflict  with  the  general  law. 
(Citing  cases.) 

The  auestion  you  ask  contemplates  that  the  Board  of  Educa- 
tion would  p?o?lde  a  plan  for  its  employees  to  encompass  dental 
eve  services!  aod  costs  of  medicine.   The  Board  has  the  power  to 
do  thtriSSer  the   provisions  of  the  Goverr.ment  Code   (Sea  Govern- 
ment Code  Section  53202.)  This  plan  ^°^l^^°\.f^f^tfullv  set  up 
present  benefits  of  the  Health  Service  System  if  carefully  set  up 
so  that  there  would  be  no  overlapping  of  benefits.   The  Healta 
ior5??e  Svltem  has  already  done  substantially  the  same  thing  wicn 
'th^rmem^errparf:icipati4  in  medicare  by  of/ering  a  supplemental 
plan  to  cover  certain  benefits  not  c--.yereci  by  U^^^dicure.   Ihe  deaiun 
Service  System  ^.J.so  has  the  common  r-.le  oa  dup...J.cati3n  of  J^surance 
whI?eS5  pa;^.ent.  would  not  be  made  for  any  expenses  covered  by  any 
other  Group  Plan. 

I  am  therefore,  of  the  Opinion  that  the  Board  of  Education 

both  plans  could  operate  harmoniously  and  be  beneficial  to  and  m 
furtherance  of  the  school  system. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
"^^"^  City  Attorney 
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Letter  Opinion  No.  68-35 


April  29,  1958 


Honorable  Fitz-Gerald  Ames,  Sr. 
Presiding  Judge.  Municipal  Court 
306  City  Hall 
San  Francisco,  California 

Subject:  Conflict  of  Interest:  deputy 

Municipal  Court  Clerk  Engaging  m 
Business  of  Collection  Agency 

Dear  Judge  Ames: 

This  is  in  response  to  your  April  22,  1958  letter,  reading 
as  follows: 

"The  Clerk  of  the  Municipal  Court,  James  Cannon, 
asked  me  to  seek  an  opinion  from  you  concerning  the 
following  set  of  circvimstances: 

"One  of  the  Municipal  Court  deputy  clerks  in  the 

S^^SrSuitc!jal^6o;rf  ^5^/?h^nJ^  ^ 

dSing  business  as  Metropolitan  Credit  Exchange  of 

San  Francisco. 

"Robert  West,  doing  business  as  Metropolitan  Credit 
Exchange  of  San  Francisco,  has  secured  a  license  to 
c^SSct  a  collection  agency  business  P^^^f^^^^^^^^* 
tion  2466  and  2468  of  the  Civil  Code  of  California 
uiSer  the  above  names.   Since  this  matter  came  to  the 
attention  of  Mr.  Cannon  he  has  held  up  the  tiling  oi 
?he  sui?s  until  an  opinion  can  be  procured  f^^^  y°^^ 
as  to  ihlther  or  not  his  activity  or  business  or  pro- 
fissional  work  as  a  collection  agency  is  inconsistent, 

incompatible  or  in  conflict  ^^^,5^!  ^"^^^^efsco  in 
employee  of  the  City  and  County  of  San  ^^5"^?;^^°  J"^ 
violation  of  Section  222  of  the  Charter  of  the  City 
and  County  of  San  Francisco. 

"The  scope  of  Robert  West's  duties  are  broad  enough 
to  in^l^ltll   acceptance  of  complaints  and  other  papers 
for  filing,  the  collection  of  money  from  filing  tees. 


i 
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^  ^A  K     .     <ir-  -  2  -  April  29,  1968 

Hon.  Fitz-Gerald  Ames,  Sr.      -  /  '' 

the  entry  of  judgments,  the  issuance  °f,^^i|^^°^^,f  *^^^^" 
ment  and  execution  and  the  review  of  files  tor  tne 
pS^^ose  of  determining  whether  a  person  ^^jV^^l^ing  the 
entry  of  a  clerk's  default  has  complied  ^^^^VtL^p^^ 
reqSrements.  both  in  non- testimony  cases  f^  those 
reouirine  testimony  in  open  court.   He  is  a  permanent 
I?vii  service  employee  with  the  job  classification  of 
DepityM^icipal  Court  Clerk,  Entrance  Classification 

#330. 

"Assuming  your  opinion  is  that  his  activity  is  "Ot 
in  violltiin  of  section  222  of  the  Charter,  since  he  is 
Tp^i^ineircivil  service  employee  ll'^-^l.^^'^^toy- 
then  like  an  opinion  from  you  as  ^°  V^f f  ^^^^^'/com- 
ment  would  require  approval  ^f.^^^^^i^J^^  "^^^^  ^°'" 
mission  to  engage  in  such  outside  activity. 

"Since  Mr.  West  is  filing  numerous  suits  and  they 
are  piUn|  up  in  the  Clerk's  office,  a^  prompt  opinion 
from  you  would  be  greatly  appreciated. 

Section  222  of  the  Charter  referred  to  in  your  letter 
provides  that: 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  couSty  shall  engage  in  any  activity,  employment 
or  but?ness  or  professional  work  or  ^^.terprise  wnich  is 
inconsistent,  incompatible,  or  m  conflict  ^^th  his 
duties  as  a  supervisor  or  officer  or  employee  of  the  city 
and  county  o?  Sith  the  duties,  functions  and  responsi- 
b?Iit?es  of  his  appointing  power,  or  the  department 
office  or  agency  by  which  he  is  employed,  or  the  board 
or  commission  of  which  he  is  a  member. 

As  can  be  seen  from  the  foregoing  P^T^^raph  Section  222 

forbids  an  officer  or  employee  f^°-  «^f  fJ;"S  jn  ^^f Sfth: 
which  are  inconsistent,  incompatible  or  in  contlict  wicn. 

(1)  His  public  duties; 

(2)  The  duties,  functions  and  responsibilities  of  his 
appointing  power; 

(3)  The  duties,  functions  and  responsibilities  of  his 
department. 


1 


Hon.  Fitz-Gerald  Ames,  Sr, 


Letter  Opinion  No.  58-35 


3  _  April  29,  1958 


«  '  •  ^  M«  ^'^-'70  to  the  Board  of  Supervisors, 
in  Letter  Opinxon  No  f -20^°^^$^,  ,t^e  purpose  and  intent 

dated  September  17,  ^"r^.i^^^f^pction  222  as  follows: 
of  the  foregoing  provision  of  section  l^-c   ci:, 

"It  is  to  be  noted  that  the  qV^^^^^^^'^^t^ictions 
not  attempt  to  control  -  ^^i^.^lli^P^reftion'o?   ' 

^-flt^^f-n^e^Lnit^^.  n^^^^^ 

e-g?ng  -%;ji^l?f  ^^^^^ 

a  situation  would  be  created  whereby  tnepu         ^^ 

would  be  tempted,  as  ^  P^^^?;^  ^^ fi"^4st  or  where  the 
interest  rather  than  the  public  ^f  f  ^^^^^?\ould  be 
board  or  commission  of  which  he  is  ^.^J^^^^g^^terest 
tempted  or  influenced  to  f^^!/"%Sis  Prohibition  is 

they  be  free  from  any  ^"^^^f "  °^^?^ons  that  they  owe 

1050,  dated  February  9,  19 5o.) 

Although  opinion  No.  63-20  and  Opinion  No  1050  cited^^^^_ 
therein  (copy  attached) ,  which  was  rendered  prior  to ^^^^  ^^^^.^^ 
tion  with  the  adoption  °f^he  above  quoted  langug    ^^^^^^  -^ 
222  related  to  public  of f icers ,  the  public  poiicy   v 
eaukly  applicable  to  public  employees. 

considering  the  Pfovision  in  light  of  the  pri^^^ 

public  policy  underlying  t^^  P^?^^^f  ^°tivi?v  en4ged  in  b^  the 
%   opin?on  that  the  private  business  activity  en^ag^^^^  J 

Deputy  Clerk  as  outlined  in  V^^^,  j^'^^^^ies  as  a  Deputy  Clerk  but 
compatible  not  only  with  -s  Public  ^-Jj^^^fbilities  of  his  appoint 

tirpower  and  'thr^derarmen^t^in  wMch  h^e  is  employed. 

You  are  thus  advised. 

Very  truly  yours, 


TJB 


THOMAS  M.    O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  68-36 


May  20,  1968 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subiect:   File  No.  197-66;  Wisconsin  Temporary 

War  Housing  Site;  Sale  Thereof  at  Less 
than  Market  Value  for  Development  of 
Single-Family  Private  Housing 

Dear  Supervisor  Morrison: 

This  is  in  response  to  your  request  for  advice  as  to  the 
power  of  the  City  to  act  on  a  proposal  that  the  subject  property  be 
sold  af less  than  its  fair  market  value  for  tne  development  of 
single- family  moderate  priced  private  housing. 

In  Opinion  No.  64-30,  dated  December  30,  1^64  I  advised 
that  excess  real  property  of  the  City  and  County  could  be  sold  or 
leased  at  less  thL  Lir'^market  value  for  the  ^P-J^ J^  P^JPf  ^  °^ 
developing  moderate  priced  P^^-f  ^^^--L^inrand  consideration 

tha?  public  assistance  in  the  development  of  such  housing  would 
^dl^   St^ln-^^prop^^  -  -^ov^^^^hf^s^^if^t  n  oper^ 
so^as  to  assure  its  continued  use  for  the  original  purpose  of  the 
conveyance . 

In  my  opinion,  the  proposal  herein  is  within  the  subject 
matter  of  Opinion  No.  64-30  and  could  be  acted  upon  by  the  City  m 
accordance  Sith  the  procedure  outlined  in  said  opinion. 

You  have  further  requested  that  I  review  a  proposal  sub- 
niirrpH  hv  the  Potrero  Hill  Action  Committee  which  calls  tor  a 
^onvfyanL  of  tSe'roperty  to  said  Committee  at  less  than  fair 
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Honorable  Jack  Morrison       -2-  May  20,  1968 


market  value  for  the  purpose  of  developing  low-cost  housing  and 
community- owned  businesses  and  advise  if  it  is  on  firm  legal  ground. 

In  reviewing  the  Action  Committee's  proposal  I  am  unable 
to  determine  whether  the  low-cost  housing  referred  to  therein  is  to 
be  owner-occupied  or  rental  housing.  This  distinction  is  important 
since  Opinion  No.  64-30  distinguished  moderate-priced  housing  from 
low-rent  housing  in  that  any  proposed  public  assistance  in  the 
development  of  low-rent  housing  must  first  be  submitted  to  the 
electorate  for  its  approval  pursuant  to  Article  XXXIV  of  the  Con- 
stitution of  the  State  of  California.  Accordingly,  the  Action 
Committee's  proposal,  if  related  to  low- rent  housing,  would  be  on 
firm  legal  ground  if  it  met  this  requirement  in  addition  to  those 
set  forth  in  Opinion  No.  64-30,  and,  if  related  to  owner- occupied 
housing,  need  not  meet  this  additional  requirement. 

The  Action  Committee's  proposal  that  the  City  transfer 
the  prop-rty  for  loss  than  fair  market  value  for  the  development  of 
community- owned  businesses  wculd  be  on  firm  legal  ground  if  the 
Board  of  Supervisors  found,  after  hearing  and  consideration  ot  ail 
the  facts  relating  to  the  need  for  such  business  establishments  m 
the  area  and  the  inability  of  private  enterprise  to  adequately  meet 
that  noed,  that  the  proposed  aid  to  the  development  of  community- 
owned  bi-;-inesses  would  promote  the  general  welfare  of  the  community 
and  incorporated  this  finding  in  legislation  imposing  proper  con- 
trols o/ac  the  use  of  the  property  so  as  to  acf:ure  its  continued  use 
in  tha  public  int^-re3t. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
JJ5  City  Attorney 


Letter  Opinion  Nr>.  60-37 


Hay  1,  1968 


Honorable  Joseph  L.  Alioto 
Mayor  of  San  Francisco 
Room  200,  City  Hall 
San  Francisco,  California 

Attention  of  Mr.  Jolin  Tolan, 
Deputy  for  Development 

Subject:   72-66,  Midtown  Park  Project 
Acquisition  and  Lease  co  a 
Nonprofit  Corporation 

Dear  Mayor  Alioto: 

Your  letter  of  March  25,  1958,  requests  a  legal  opinion 

pertinent  to  this  opinion. 

corporation  (hereinafter  referred  to  as  the 
be  formed  which  would  take  title  to  the 
mort-a<>or  to  the  Penn  Mutual  Life  Insurance 
f  $?:i06,000.00.   The  FHA  would  issue  '^i-lf 
ins^?anc;"to"thr?enn  ^utual'Life  I----,.SS-P,nM"regSlaTo^^ 
of  the  Hortsase  and  the  Corporation  ^^°^l^f^^-|?,/^  ™s^^f  i^^^^- 
^«-    vr-r>ru   f11r•^;^o•r  neeofiations  vjr.th  FilA,  it  is  my  uii«^-i. 

Concur^entlv  with  the  execution  of  the  mortgage  by  the 
Hull   fo?  ?he'^ter^  of  the  mortgage  and  would  agree  to  pay  any 
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and  all  Dossessory  interest  taxes  levied  against  the  property. 
The  ?ltyCuld  aPso  agree  to  guarantee  sufficient  rental  revenue 
tCthe  Corporation  to  assure  that  the  mortgage  payments  would  be 
met  and  ?ha?""  the  property  would  be  maintained  during  the  life  of 
the  mortgage. 

The  Corporation  would  then  execute  a  ^fVJg^"^?^^.  ^°"^^?^32e 
with  the  Housinp  Authority  of  the  City  for  the  life  of  the  mortgage. 
?ie  corporation!  however,' would  continue  to  function  as  mortgagor, 
being  responsible  for  the  disbursement  of  funds.   l^^^^^^^^J^'-^^s^ 
replace  the  Housing  Authority  as  property  "^^nager  except  for  cause 
and  any  such  replacement  would  be  with  the  approval  of  the  City. 

The  firs^  legal  issue  which  is  raised  by  your  request  is 
if  a  municipal'purpose  exists  for  the  acquisition  and  lease  of 
said  nroiect  by  the  City.   First,  there  is  no  doubt  the  City  can 
I^Jepr^hfproject  as  a^ift  (Charter  of  the  City  and  County  of 
San  Francisco,  Section  2). 

Second  in  a  letter  to  Mr.  Robert  J.  Dolan,  dated  June 
29,  1955,  regarding  the  same  project,  I  stated,  in  pertinent  part, 
as  follows,  at  page  2: 

"flln  City  Attorney's  Opinion  No.  5A-30,  dated 
December  30,  1954,  1  advised  that  the  Board  of  Super- 
visors could  sell  or  lease  unused  real  property  owned 
by  the  City  and  County  for  moderate  income  housing 
purposes  provided  the'  Board  found  after  ;jearing  and 
consideration  of  all  the  facts  relating  co  ^  housing 
shortage  in  San  Francisco,  that  the  sale  or  lease  of 
such  p?operty  for  such  purposes  would  Promote  the 
general  welfare  of  the  community  and  provided  further 
that  the  Board  of  Supervisors  enact  legislation  to 
properly  control  and  assure  the  use  of  the  property 
in  the  public  interest." 

The  advice  contained  in  that  opinion  as  ^bove  set  forth 
would  be  equally  applicable  to  the  leasing  of  :he  project  by  tae 
City  to  a  nonprofit  corporation. 

Another  legal  issue  arises  as  to  the  legality  of  the 
nonprofit  corporation  executing  a  management  contract  for  the  iit. 
of  ?he  mortglle  with  the  Rousing  Authority.   It  ^^ • . ^"^^^  °P^^i°^ 
?egal  for  the ^Housing  Authority  to  operate  said  project  as  a  mod- 
erate income  housing  project.   (Health  and  Safety  Code,  §§3460., 
et  seq.) 


Honorable  Joseph  L.  Alioto 
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The  next  legal  issue  raised  by  the  facts  which  you  have 
submitted  to  me  is  if  the  City  can  pay  any  possessory  interest 
taxes  vThich  may  be  levied  against  the  project  property. 

The  answer  to  this  issue  is  clear.   The  City  c^"' J%J^.  ^. 

matter  of  contract,  agree  to  pay  the  P^°P^^jY.^^^^^,!^^^irlWin 
the  nonprofit  corporation  as  lessee.   (See  City  Attorney  s  Opinion 

No.  1297,  October  9,  1953.) 

I  would  also  recommend  that  the  nonprofit  corporation 
investigate  the  possibility  of  claiming  the  welfare  exemption  set 
forth  in  Section  214  of  the  Revenue  and  Taxation  Code.   (See  City 
Attorney's  Opinion  No.  55-48-A,  July  19,  1955.) 

The  next  issue  raised  is  whether  the  City  can  S^^f ^^ee 
sufficient  rental  revenues  to  the  Corporation  ^P/^f ;^^,J^|,^°5^2^-' 
payments  would  be  met  and  that  the  property  would  be  maintained 
during  the  life  of  the  mortgage. 

It  is  doubtful  that  the  City  could  agree  to  either  of  the 
above  proposals  as  stated  without  complying  with  the  provisions  of 
Article  XI   Section  18,  of  the  California  Constitution.    (See 
Chester  v'caSchael  (1921),  187  Cal.  287;  Calif.  Const.,  Art.  XI, 
§TB75 

If,  however,  said  proposals  were  made  contingent  ^po^  -^^ 
happening  of  certain  events  which  might  '^^^^^/'^^^  P^?";  l^.   J^ticle 
well  settled  that  said  proposal  would  not  be  m  violation  of  Article 
X?:  Section  18,  of  the  California  Constitution.   (Carcione  v  Cit^ 
and  ^o^nty  of  San  Francisco  superior  Cour^  ^^^fpS^ ' 

t^llrl   a904),'ia-glTT^T7^S  P  958;  NcB.an  v.  City  of  Fresno 
(1896),  112  Cal.  159,  44  P.  358.) 

Another  legal  issue  is  raised  by  the  fact  that  the  City 
would  be  required  to  take  the  project  property  subject  to  uae 
mortgage  but  would  not  assume  the  mortgage  debt. 

This  would  create  no  liability  on  the  P^^I^.J^  Ei'f/la^,  '° 
rav  the  mortga^^e  debt  because  it  is  well  settled  California  law 

'th^,  one  who'?akes  property  subject  to  a  rj'r(%\%)''Tlt   ?a}'  Ann. 
the  extent  of  the  property.   fParrish  v.  .reco  (1953),  lib  Cai.  Ap^.. 

2d  555,  258  Pac.  2d  555.) 


You  are  so  advised. 


WCG 


Ver^/  truly  yours, 

THOMAS  n.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  58-38 


May  15,  1^58 


Mr.  George  J.  Grubb 
General  Manager,  Personnel 
Civil  Service  Coimrission 
151  City  Hall 
San  Francisco,  California 


Subject:   Reserve  Status  as  Constituting 
Qualification  for  Veterans 
Preference  Points 


Dear  Mr.  Grubb: 


You  have  asked  this  office  for  an  opinion  concerning  the 
reauest  of  an  employee  that  he  be  given  veteran^  preference  points 
in 'a  promotive  examination  on  the  basis  of  duty  in  the  form  of 
attendance  at  meetings  and  two  weeks  summer  camp  training  during 
his  reserve  status  time. 

Your  ouestion  assumes  that  the  applicant  has  received  his 
honorable  discharge  or  certificate  of  honorable  active  service. 

Rule  10  Section  7,  of  the  Rules  of  the  Civil  Service 
Con^ission  states  that  'T^im^  of  war"  is  the  P-i-f^^^gi^-?! .^^Jf/^ 
7,  1955  and  ending  with  the  date  of  cessation  of  active  military 
operations  in  South  Vietnam  against  North  Vietnam.    ine  Civil 
Service  Commission  must  find,  based  on  the  facts  presented,  tnat 
the  service  claimed  had  occurred  during  tnis  period. 

The  remaining  ouestion  involves  an  interpretation  of 
Charter  Section  1^';5,  paragraph  5,  dealing  with  veterans  preference. 
Paragraph  5  states,  in  part,  as  follows: 

"Veterans  with  thirty  days  or  more  actual  service 
and  widows  of  such  veterans,  who  become  eligible  for 
appointment  by  attaining  the  passing  mark  in  any  entrance 

examination,  shall  be  allowed  ^V.^^'^-^''^?^^  •KrfL^nvpd 
five  per  cent  in  making  up  the  list  of  eligibles  secured 
by  such  examination.   The  term  'veteran'  as  used  in  this 
section  shall  be  taken  to  mean  an^'  person  who  nas  been 
mustered  into,  or  served  in,  the  Army,  or  enlisted  in 
or  served  in,  the  Nav/,  or  Marine  Corps  of  the  United 
States,  in  time  of  war  and  received  an  honorable  dis- 
charge or  certificate  of  honorable  active  service. 
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May  15,  1?"^8 


The  obvious  purpose  of  this  section  is  to  give  the 
veteran  a  preference  over  other  employees  because  of  being  removed 
from  city  service  in  time  of  war  and  to  insure  that  time  spent ^ 
away  from  city  service  under  these  conditions  will  not  result  in 
a  penalty  to  him. 

The  definition  of  a  veteran  (supra)  refers  to  service  in 
the  Array,  Navy  or  Marine  Corps  and  does  not  refer  to  service  in 
the  Army  Reserve,  ;:he  Navv  Reserve  or  the  Marine  Corps  Reserve. 
It  also  refers  to  ''actual"  service  and  "active''  service  in  time  of 
war.   It  is  my  opinion  that  the  intent  of  this  language  is  that  it 
does  not  apply  to  a  reservist  who  remains  on  his  city  job,  but 
rather  applies  to  the  person  who  is  called  (sometimes  from  the 
Reserve)  or  volunteers  to  serve  full  time  with  the  armed  forces 
and  leaves  his  city  position  or  the  opportunity  to  obtain  a  city 
position.   For  civil  service  purposes  the  state  has  defined  a 
veteran  to  be  a  person  who  has  served  full  time  in  the  armed  forces 
in  time  of  National  emergency.   (Government  Code,  Section  18540.4.) 

The  terms  "actual"  and  "active"  service  have  been  held 
not  to  apply  to  a  person  who  has  separated  himself  from  the  army 
to  follow  his  own  pursuits,  though  he  may  be  subject  to  call  to 
active  service,  as  in  the  case  of  a  reservist.   (United  States  v. 
Woodworth,  35  F.  Supp,  345.) 

It  is  therefore  my  opinion  that  the  veterans  preference 
contemplated  by  Charter  Section  145  does  not  include  time  spent  in 
reserve  training  to  the  extent  and  in  the  manner  specified  in  your 
request  for  opinion. 

Very  truly  yours, 


TAT 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  68-39 


Fay  16,  1958 


Honorable  Andrew  J.  E-^inan 
Judge  of  the  Psychiatric  and 

Detentions  Hospital 
375  City  Hall 
San  Francisco,  California 

Re:   Responsibility  for  Security  of   _ 

Mentally  111  at  Psychiatric  Hospital 

Dear  Judge  Eyman: 

You  have  asked  for  my  advice  as  to  ^^'^--?;^/^P^^^^^^°J„,. 
the  City  and  County  of  San  Francisco  ^^  responsible  for  taesecui- 
itv  of  rersons  awa-^'ting  determination  of  their  mental  illness  at 
S  Detention  Hospital^in  San  Francisco,  including  Pf-^p^fi^^^^ 
thereto  pursuant  to  tlie   provisions  of  Section  13.8  of  the  Penal 
Code. 

3y  Ordinance  No.  75-66  provisions  of  our  local  Health 
rndP  r^hanter  V  Part  II  of  the  San  Francisco  iviunicipal  Cooe; , 
wSich^^?rid3d''for'the  establishment  of  -/^^^^,^^^^. 
part  of  San  Francisco  General  Hospital  and  referring  to  t^^e  ^^t  n 
Hon  FosDifal  as  a  part  of  that  division,  were  repealed.   In  lieu 
th:?eor?he'DepL?mLt  of  Public  Health  was  authorized  to  establish 
a  Community  Mental  Health  Service  pursuant  uo  the  S^^°^^;^°"i^^tssarv 
and  was  directed  to  maintain  psychiatric  ^f^^^^-^^f,  f '=^^f  ^^^f  ^^"^^ 
and  feasible   (See  S'^ction  114  of  the  Healta  Coce)  .   As  part  or 
?Sf  plychii?ric^ser-.ices  provided  by  ^l?%^-rP-^--3^,°fp^^^^T^^«-l^^^ 
a  Psychiatric  In-patient  Service  is  maintained  m  San  Francisco 

General  Hospital. 

If-  is  also  provided  in  Section  115  of  the  Health  Code 
that  the  following  persons  are  entitled  ^ooe  admitted  to  the 
institutions  and  services  of  the  Department  or  Public  Health. 

"(19)   Any  paf'ent  who  becomes  mentally  ill  while 
in  the  San  Francisco  General  Hospital  may  be  trans- 
ferred to  the  Psychiatric  In-patient  Service,  with  tie 
approval  of  the  Chief  of  that  Service  or  nis  duly 
authorized  representative. 


Hon.    Andrew  J.    E^nrian 
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"(20)  Any  person  suspected  of  being  mentally  ill 
who  is  in  the  City  Prison  or  County  Jail.  Such  person 
may  be  examined  in  those  places  or  in  any  appropriate 
facility  of  the  Department  upon  an  order  of  any  judge 
of  the  Superior  and  Municipal  Courts  for  observation, 
examination  or  treatment  and  for  return  to  the  Prison 
or  Jail  as  medically  indicated. 

"(21)  Any  resident  of  the  City  and  County  of 
San  Francisco  suffering  from  mental  illness  may  be 
admitted  as  a  voluntary  patient  to  tne  Psychiatric 
Service.   Financial  investigation  shall  be  made  under 
the  rules  and  regulations  of  the  Department  of  Public 
Health.   Such  a  patient  must  be,  at  the  time  of  making 
application  for  admission,  in  such  a  state  of  mind  as 
to  render  him  competent  to  make  such  application.   Any 
person  so  received  and  detained  shall  be  deemed  a  vol- 
untary patient.   Such  patient  shall  not  be  detained 
in  said  Psychiatric  Service  for  more  tnan  seven  days 
after  having  given  notice  in  writing  of  his  desire  to 
leave  to  the  person  in  charge,  and  in  no  case  snail  a 
patient  remain  for  a  period  longer  than  90  days. 

"(22)  Any  mentally  disturbed  person  brought  into 
the  Psychiatric  Service  by  the  Police,  City  ambulance, 
relatives  or  friends,  transferred  from  any  of  the 
institutions  of  the  City  and  County  may  be  accepted 
for  temporary  hospitalization  on  the  certification  by 
the  Chief  of  Psychiatric  Service,  or  nis  c.uly  author- 
ized representative,  that  emergency  detention  is 
necessary.   The  person  may  be  cared  for  f^^  treated 
for  a  period  not  to  exceed  72  hours,  excluding  Sundays 
and  the  non-judicial  days  at  which  time  such  person 
shall  be  discharged  unless  a  petition  of  mental  illness 
is  presented  to  a  judge  of  the  Superior  Court  and  the 
Court  issues  an  order  for  detention  of  such  person, 
or  unless  he  requests  treatment  pursuant  to  Subsection 
(21)  above." 

Responsibility  for  the  operation  and  ^^^i^^^"^^"  °^pf,^?. 
Francisco  General  Hospital  is  placed  upon  the  Department  of  Public 
Health.   (See  Section  111  of  the  Health  Code.) 

The  aforementioned  ordinances  are  compatible  with  the 
provision  in  the  Welfare  and  Institutions  Code  regarding  the  care 
knd  detention  of  persons  who  are  believed  to  be  mentally  ill. 


« 


i 


Letter  Opinion  No.  58-39 


Hon.  Andrew  J.  Eyman  -  3  -  May  16.  1958 

Sections  S300-5307  of  the  Welfare  and  Institutions  Code 
provide  for  the  establislment  by  a  Board  of  Supervisors  °f^  bounty 
Psychopathic  Hospital  within  a  county  hospital  for  ^he  detention, 
care  and  treatment  of  persons  who  are  mentally  ^11  ^T^^J^J^^J^f lo 
Admissible  in  such  hospital  are  persons  placed  therein  P^^^uant  cO 
the  provisions  of  the  Welfare  and  Institutions  Code  or  the  Penal 
Code,  persons  who  require  emergency  apprehension  because  of  dan  er 
to  themselves  or  others  and  persons  who  volun>::arily  make  applica- 
tion for  admission. 

I^  is  also  provided  in  the  same  code  that  a  judge  of  the 
Superior  Court  may  order  the  detention  of  a  person  f^^J^^ff^^J^^^ 
and  safekeeping  pending  a  hearing  on  the  issue  of  mental  ill^^ss, 
in  the  county  psychopathic  hospital  (Section  5554  of  the  Welfare 
aSd  institutions  Code)  .   Or  when  anyone  becomes  so  ^nentally  lU  so 
as  to  be  a  danger  to  self  or  others  t.Mat  person  may  be  detained 
for  observation  in  facilities  provided  in  a  county  hospital  (Sec- 
tion 5880  of  the  Welfare  and  Institutions  Code). 

As  indicated  by  the  ordinances  heretofore  cited,  the 
D'^partment  of  Public  Health  is  charged  with  the  duty  of  establish- 
I^faS  maintaining  psychiatric  services  at  San  Francisco  General 
Hoipital  for  the  City  and  County  of  San  Francisco  as  a  par.  of  lus 
Sinity  Mental  Health  Service  and  as  a  county  psychopathic  hos- 
pital. 

You  are  advised,  therefore,  that  the  Department  of /^^lic 
Health  of  the  City  and  County  of  San  Francisco  ^s . the  department 
responsible  for  the  security  of  persons  detained  in  ^he  Psycniatric 
In-patient  Service  of  the  San  Francisco  General  Hospital  while 
those  persons  are  awaiting  a  determination  Oi.  mental  ill^ss, 
regardless  of  the  procedure  by  which  those  persons  are  admitted 
to  such  service. 


EAB 


Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  &0-40 


June  7,  1968 


Mr.  R.  Spencer  Steels 

Zon?.ng  Administrator 

100  Larkin  Street 

San  Francisco,  Calif.  94102 


Subject:   Legality  of  Permit  to  Erect 

Billboards  on  Broadvray  Street 
100'  VJest  of  Polk  Street 


Dear  Hr.  Steele: 

This  letter  is  in  response  to  your  request  for  an  opinion 
a«?  to  whether  two  billboards  recently  erected  under  permit  on  -ae 
above  described  p-operty  are  legal  under  the  provisions  of  tae  Gir,y 
Planning  Code!  In  addition,  yoS  request  an  opinion  as  to  the  means 
by  which  the  Planning  Commission  could  require  the  early  removal 
of  the  signs. 

For  a  proper  interpretation  of  the  provisions  of  the  City 
Planning  Code,  some  factual  background  must  be  outlined  l-^^^^i^ 
appear  that  Advan,  Inc.  applied  for  two  building  PJT^J-'^f ^^°  ?^,f  ^. 
general  advertising  signs  at  the  above  location,  which  1°^^^^°'^^^ 
cres-ntlv  C-?  district  (Community  Business  District).  The  appli- 
^ftiSns  were  approved  by  your  department  and  building  permits  were 
issued  and  acted  upon.   The  signs  have  now  been  erected. 

It  further  aiDoears  that  on  February  7,  1957,  the  City 
Plann^:n<>  Commission,  Acting  pursuant  to  Section  47  of  the  prior  .ity 
PlanninP  Code  bv  P-soiution  Mo.  4650,  reclassified  the  above  men- 
tioned parceL  of  iind  irom  a  Second' Residential  classification  to 
a  cLBercial  District  classification,  subject  to  a  stipulation  that 
no^ertising  signs  shall  be  erected  on  the  Pf^^els  subject  to 
certain  exceptions  which  would  not  be  applicable  m  the  instant 
cas-   As  of  Hay  2,  1950,  pursuant  to  Ordinance  Nos.  492-5o  and 
578:59  of  the  City  and  County  of  San  Francisco,  this  property  aas 
been  zoned  C-2. 

The  appl5.cable  sections  of  law  are  quoted,  in  part,  as 
follows: 


i 
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Section  47  of  the  prior  City  Planning  Code: 

"The  City  Planning  Commission,  in  acting  on  any 
application  for  reclassification  of  property  or  for  the 
establishment  or  change  of  building  set-back  lines,  may 
accept  stipulations  in  writing  from  the  applicant  or 
applicants  should  said  reouested  reclassification  or 
change  be  granted,  as  to  the  character  of  the  improve- 
ments which  will  be  placed  on  said  property.    Saxd 
stipulation  shall  be  filed  with  the  Commission,  and 
any  change  in  classification  or  set-back  lines  affectxng 
said  property  may  be  made  contingent  upon  the  conditions 
'contained  on  said  stipulations  being  observed  by  the 
applicant  O"  apolicants  or  by  his  or  their  successors 
in  interest,  and  said  conditions  shall  be  included  m 
any  resolution  or  order  reclassifying  said  property  or 
changing  set-back  lines  thereon,  and  said  reclassifi- 
cation or  change  snail  at  all  times  be  and  remain 
contingent  upon  the  observance  of  said  conditions,  and 
no  improvements  shall  be  constructed  thereon  in  vio- 
lation of  said  conditions." 

Section  149  of  the  present  City  Planning  Code: 

"The  following  regulations  shall  apply  to  every 
parcel  reclassified  under  the  Zoning  Ordinance  which 
was  in  effect  prior  to  the  enactment  of  this  Code 
(May  2,  1950),  vmere  the  reclassification  was  made 
contingent,  either  by  ordinance  or  by  resolution  of 
the  Planning  Commission,  upon  adherence  to  any  stipu- 
lations as  to  the  character  of  improvement. 

Section  149(b)  of  the  present  City  Planning  Code: 

'VJhere  the  parcel  involved  has  been  developed  as 
stioulated  for  a  use  permitted  by  this  Code,  but  is 
more  restricted  by  any  stipulation  as  to  character  ot 
development  than  by  this  Code,  such  stipulations  shall 
remain  in  full  force  and  effect.'' 

Section  ''-04(a)  of  the  present  City  Planning  Code: 

"An  application  for  a  permit  for  a  sign  that  con- 
forms to  the  provisions  of  this  Code  shall  be  approved 
by  rhe  Department  of  City  Planning  without  modification 
or  disapproval  by  the  Department  of  City  Planning  or ^ 
the  City  Planning  Commission,  pursuant  to  the  authority 
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vested  in  them  by  Section  25,  Part  III,  of  the  San 
Francisco  Municipal  Code  or  any  other  provision  of 
said  Municipal  Cods.   No  sign,  other  than  those  signs 
exempted  by  Section  503  of  this  Code,  s^iall  be  erected, 
placed,  replaced,  reconstructed  or  relocated  on  any 
property  or  expanded  in  area  or  in  any  dimension 
except  in  conformity  vjith  the  provisions  of  this  Code. 
No  such  erection,  placement,  replacement,  reconstruc- 
tion, relocarion  or  expansion  shall  be  undertaken  ^^ 
without  a  permit  having  been  duly  issued  therefor. 

Under  the  prior  City  Planning  Code  the  above  provisions 
provide  that  the  City  Planning  Commission  could  rezone  the  property 
from  one  classification  to  another  and  accept  m  writing  stipula- 
tions as  to  the  character  of  improvement.   This  office  on  several 
occasions  in  the  past  has  ruled  that  stipulations  for  character  of 
improvement  did  not  apply  to  the  use  being  made,  but  rattier  as  uo 
tho  i-ype  of  structure  that  was  placed  on  the  parcel.    However, 
Section  149(b)  of  the  present  City  Planning  Code  refers  to  stipu- 
lations as  to  use,  which  were  not  legally  permissible  under  Section 
47  of  the  prior  Code. 

Section  :34(a)  of  the  present  City  Planning  Code  provides 
t-iat  any  application  for  a  sign  permit  must  be  approved  by  the 
Becartment  of  City  Planning  without  modification  or  disapproval  by 
the  department  or  by  the  City  Planning  Commission  by  way  of  dis- 
cretionary review,  as  provided  in  Section  2S,  Part  3,  of  tne  San 
Francisco  Municipal  Code  or  "any  other  provision  of  said  hunicipal 
Code.'' 

It  is  con'^edpd  by  vour  department  that  general  advertising 
signs  are  a  principal  permitted  use  in  a  C-2  zone.   Under  the  i:ro- 
vilions  of  Article  5  of  the  City  Planning  .ode,  i.e  ,  J-^e  Sign 
Ordinance,  the  Eenartment  of  City  Planning  is  obligaced  no  approve 
a  building  permit"  application  of  erection  of  signs  unless  the 
requested  sign  is  prohibited  by  the  provisions  of  Article  o  or 
the  City  Planning  Code. 

There  accPars  to  be  a  conflict  or  ambiguity  between  Sec- 
tion lAQ(b)  of  the  City  Planning  Code  and  Section  604(a)  of  tae 
City  Planning  Code.   In  construction  of  statuses  where  ambiguity 
exists  certain  rules  have  developed  v/hich  aid  in  determining  wiic.i 
statute  applies.   In  People  v.  Breyer.  W   Cal.  App .  547,  5.0, 
the  court  stated: 


Mr.  R.  Spencer  Steele 
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"It  is  the  general  rule  that  wh-^r^  the  general 
statute  standing  alone  would  include  the  same  matter 
as  the  special  act,  and  thus  conflict  with  it,  the 
special  act  will  be  considered  as  an  exception  to  tae 
general  staiute  whether  it  was  passed  before  or  after 
such  general  enactment.   Where  the  special  statute 
is  later  it  will  be  regarded  as  an  exception  to  or 
aualification  of  the  prior  general  on<?:  and  where  the 
general  act  is  later  the  special  statute  will  be  con- 
sidered as  remaining  an  exception  to  its  terms  unless 
it  is  repealed  5-n  general  words  or  by  necessary 
implication. '' 

See  also  In  re  Williamson,  43  Cal.  2d  '51. 

In  Clemen ts^jvr.T.  R.  Bechtel  Co.,  ^3  Cal.  2d  227,  2?3, 
the  Sup  reme  C  our  t  s  t a  t e  d : 

"The  presumption  obtains  that  every  word,  phrase 
and  provision  employed  in  a  statute  is  intended  to_ 
have  meaning  and  to  perform  a  useful  function  and  it 
is  not  to  be  supposed  that  the  Legislature  used  lan- 
cniage  in  a  sense  which  would  defeat  tae  only  purpose  ^ 
and  render  nugatory  an  important  provision  of  the  act. 

Since  Section  S04(a)  was  passed  later  in  time  and  is 
srecial  legislation  relating  specifically  to  the  approval  of  sign 
r'prmit-  applications,  Section  ^O^Ca)  of  tae  City  Planning  Code 
would  control  in  this  case  and  the  prior  stimulations  continued 
by  Section  149(b)  of  the  City  Planning  Code  have  no  force  and 
effect. 

For  the  reasons  and  law  expressed  above,  it  is  my  opinion 
that  the  applications  to  erect  general  advertising  signs  at  the 
above  location  were  prober  and  legal.   For  tiis  reason  I  would 
further  advise  the  Department  of  Citv  Planning  that  under  tae 
-rros^nt  provisions  of^  th^  Code,  no  action  could  be  taken  by  you 
to  cause  removal  of  these  signs  unless  tne  rroperty  was  reclassi- 
fied to  a  Residential  District  whereby  the  provision  of  Section 
<no  1  of  thp  C-!ty  Planning  Code  would  cause  removal  of  tne  signs 
within  five  years  after  such  reclassification  took  place. 

You  are  adv5sed  accordingly. 

Very  truly  "ours , 


RAK 


THOMAS   H.    O'CONNOR 
City  Attorney 


I 


Letter  Opinion  No.  68-41 


May  29,  1968 


Vr.    Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Subject:   Approval  of  Application  for  Federal 
Grant;  Obligation  of  Board  of  Super- 
visors to  Appropriate  Funds  in 
Connection  therewith 

Dear  Mr.  Dolan: 

You  have  requested  a  vrritten  opinion  whether  or  not 
adoption  by  the  Board  of  Supervisors  of  a  resolution  approving 
an  application  for  a  Federal  Grant  in  connection  with  tne 
Demonstration  Cities  Program  would  place  the  Board  under  any 
legal  obligation  to  appropriate  funds  for  such  a  purpose. 

It  is  a  well  recognized  rule  of  law  that  a  legislative 
body  cannot  enact  legislation  which  would  limit  or  restrict 
either  its  own  powers  or  those  of  subsequent  legislatures  and 
the  legislative  act  of  one  legislature  is  not  binding  on  its 
successor.   (In  re  Collie.  38  Cal.  2d  395,  398;  Department  of 
Water  Ind  Power  v.  Vroman;  218  Cal  206,  718-219;  Tt^IlE^n-vT 
Boardot  Trustees,  IhU   Cal.  281  283;  Mueller  v  Brown  221  Cal 
App.  2d  319,  324-325;  Opinion  of  the  Justices,  79  A.  2d  /^jJ,  /:>o.) 

Contractural  obligations  authorized  by  legislation^ 
enacted  by  the  Board  of  Supervisors  are  not  precluded  by  tais 
general  rule,  but  in  such  cases  the  Charter  provides  that  no 
fuch  legislation,  except  the  annual  appropriation  ordinance 
shall  bi  passed  by  the  Board  of  Supervisors  unless  the  Controller 
first  certify  to  the  Board  that  there  is  a  sufficient  encumbered 
balance  in  a  fund  that  may  be  legally  used  for  such  proposed 
expenditure.   (Charter  Section  86.) 

In  Opinion  No.  887,  dated  October  18,  1954  my  prede- 
cessor advised  the  Board  of  Supervisors  that  ^  resolution 
declaring  the  Board's  policy  to  include  funds  m  the  1955-1.56 
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budget  for  expenses  in  connection  with  the  tenth  anniversary 
meeting  of  the  United  States  General  Assembly  in  San  Francisco 
during  1955  was  legal  inasmuch  as  said  resolution  was  not,  and 
could  not  legally  be,  an  appropriation  of  funds  and  its  adoption 
would  not  in  any  way  modify  or  reduce  the  legislative  discretion 
of  the  Board  of  Supervisors  in  the  event  of  a  later  consideration 
of  the  budgeting  or  appropriating  of  funds  or  of  any  other  phase 
of  the  subject  of  the  resolution. 

Accordingly,  it  is  my  opinion  that  the  adoption  of  the 
resolution  herein  does  not  place  the  Board  of  Supervisors  under 
any  legal  obligation  to  appropriate  funds  for  such  a  project. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  68-42 


May  29,  1968 


Vx.    J.  U,  Maillard  III,  President 

Police  Commission 

G50  Bryant  Street 

San  Francisco,  California  94103 

Attention  of  Mr.  V?illiam  J.  O'Brien,  Secretary 

Subject:  Proposed  Mobile  Cable  Car  Operation; 
Requirement  of  Certificate  of  Public 
Convenience  and  Necessity  for  Mobile 
Cable  Car  Operation 

Dear  Mr.  Maillard: 

A  &  D  Mobile  Advertising  Display  has  made  a  proposal  by 
letter  to  the  Police  Commission  to  operate  a  mobile  cable  car    ^ 
from  cable  car  terminals  near  Fisherman's  ITharf  to  the  Fisaerman  s 
Wharf  area.   The  cost  of  the  operation  is  to  be  borne  by  those 
who  advertise  on  i:he  mobile  cable  car  and  no  charge  is  to  be  made 
to  passengers.   You  inquire  whether  the  proposed  operation  requires 
a  certificate  of  public  convenience  and  necessity. 

Section  1075  of  the  Police  Code  (Chapter  VIII,  Part  II, 
Article  16)  requires  a  finding  by  resolution  of  the  Police  Com- 
mission of  public  convenience  and  necessity  before  a  license  or 
P'^rmit  can  be  issued  for  the  operation  of  any  motor  vehicle 
engaged  in  the  business  of  or  used  for  transporting  passengers 
for  hire. 

Article  16  sets  forth  a  number  of  operations  for  which 
a  permit  or  license  is  required.   The  question  here  is  whetner  or 
not  a  oermit  or  license  for  the  type  of  operation  described  m 
-rouY   request  is  reauired  by  Article  16.   If  such  a  permit  is  re- 
quired, then  the  finding  of  public  convenience  and  necessity  must 
be  declared  before  the  permit  or  license  is  issued. 

In  City  Attorney's  Opinion  No.  64-23,  dated  October  24, 
1964  it  was  held  i-hat  an  omnibus  to  operate  between  the  Maritime 
Museum  and  the  Balclutha,  primarily  on  Beach  and  Jefferson  Streets, 
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v7as  vTithin  the  definition  of  "sightseeing  buses"  as  set  forth  in 
Section  1155  of  Article  15.   A  permit  is  required  for  "sightseeing 
buses'"  by  Section  1158  of  Article  15. 


Section  1165  of  Article  16  of  the  Police  Code,  relating 
to  sightseeing  buses,  provides  as  follows: 

'Sec.  1165.   'Sightseeing  Bus'  Defined.   A  'Sight- 
seeing Bus '  is  hereby  defined  to  be  any  motor-propelled 
passenger  carr^'ing  vehicle  for  hire  (other  than  a  street 
car  or  street  railroad  bus),  used  in  the  conveyance,  for 
hire,  of  tourists  and  sightseers,  over  the  public  streets, 
for  the  purpose  of  a  sightseeing  trip  or  tour  in  the 
and  viewing  of  places  of  interest.'' 


visiting 


The  nature  of  the  proposed  operation  of  the  mobile ^cable 
car  leads  me  to  conclude  that  it  is  within  the  definition  of  a 
'•sightseeing  bus''  as  defined  by  Section  1155,  supra.   The  Fisher- 
man°s  VTharf  area  is  certainly  a  place  of  interest  and  in  tae  words 
of  the  operator  of  the  proposed  mobile  cable  car  "The  ride  will 
be  a  safe  one,  as  we  will  travel  slowly  to  showoff  the  beautiful 
Fisherman's  VTharf  area.''  It  is  my  opinion  that  the  term  "for 
hire"  as  used  in  the  definition  of  a  "sightseeing  bus"  does  not 
exclusively  mean  that  the  passengers  pay  a  fare.   'For  hire"  in 
this  defj-nition  means  that  the  operator  is  conducting  the  service 
for  a  reward  or  stipend  and  the  fact  that  the  service  is  paid  for 
by  the  merchants  does  r^ake  it  a  motor  vehicle  "for  hire." 

It  is  my  conclusion  that  the  mobile  cable  car  operation 
comes  within  the  definition  of  a  'sightseeing  bus"  and  all  the 
regulations  of  Article  IS  of  the  Police  Code  relating  to  sight- 
seeing buses  govern.   Since  a  permit  is  required,  the  Police 
Commission  must  make  a  finding  of  convenience  and  necessity. 


Very  truly  yours. 


TAT 


THOKAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  68-43 


May  31,  19 C3 


Fr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Proposed  Resolution  Stating  Board 

Policy  re  Admission  Charge  at  Zoo; 

Validity  Thereof  in  Light  of 

Charter  Sections  22  and  42 

Dear  Mr.  Bo Ian: 

This  refers  to  your  letter  of  Kay  21,  1958,  wherein  you 
advise  that  the  above  captioned  proposed  resolution  has  been  re- 
ferred to  the  Finance  Committee  and  said  Committee  has  requested 
an  or:inion  as  to  whether  or  not  enactment  of  such  a  resolution 
would  constitute  a  violation  of  Section  22  or  Section  42  of  the 
Charter. 

The  resolution  provides  as  follows: 

"RESOLVED,  That  it  is  the  policy  of  the  San 
Francisco  Board  of  Supervisors  that  there  should  be 
no  admission  charge  at  the  San  Francisco  Zoo." 

Section  22  of  the  Charter  provides,  in  part,  as  follows: 

''Neither  the  board  of  supervisors,  nor  its  com- 
mittees, nor  any  of  its  members  shall  dictate,  suggest 
or  interfere  vjith  appointments,  promotions,  compensa- 
tions, disciplinary/actions,  contracts,  requisitions 
for  purchases  or  other  administrative  recommendations 
or  actions  of  the  chief  administrative  officer,  or  of 
department  heads  under  the  chief  administrative^ of ficer, 
or  under  the  respective  boards  and  commi-ssions. " 

Section  42  of  the  Charter  provides,  in  part,  as  follov7s; 

"The  recreation  and  park  commission  shall  have  the 
complete  and  exclusive  control,  management  and  direc- 
tion of  the  parks,  playgrounds,  recreation  centers  and 
all  other  recreation  facilities,  squares,  avenues  and 
grounds  whi-h  are  ?-n  charge  of  the  commission  on  the 
effective  date  hereof,  or  are  thereafter  placed  in  the 
charge  of  the  commission,  except  as  in  this  charter 
otherwise  provided.  " 
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With  res]:ect  to  the  exceptions  mentioned  in  Section  42, 
Section  42.2  provides  that  approval  of  the  Board  of  Supervisors 
by  ordinance  is  required  for  any  lease  of  parks  lands  or  for  the 
construction,  maintenance  or  use  of  any  strticture  on  such  lands, 
excep?;  for  recreation  purposes. 

Section  42  of  the  Charter,  in  expressly  vesting  plenary 
power  of  control,  management  and  direction  of  all  parks  and  play- 
grounds, including  the  Zoological  Gardens,  in  the  Recreation  and 
Park  Commission,  clearly  divests  the  Eoard  o;c  Supervisors  of  any 
power  or  jurisdiction  therein,  except  as  set  forth  in  Section  42.2 

Inasmuch  as  the  propriety  of  an  adm.ission  charge  to  the 
Zoo  does  not  involve  a  lease  of  park  lands  or  the  building,  main- 
tenance or  use  of  a  structure  thereon,  it  is  my  opinion  that  tne 
Board  of  Supervisors  has  no  power  or  jurisdiction  over  the  matter 
and  enactment  of  the  proposed  resolution  would  be  a  nullity  in 
that  it  is  in  conflict  with  Section  42. 


the 


In  view  of  the  foregoing,  it  appears 
proposed  resolution  would  also  constitute 


hat  enactment  of 
a  suggestion  or  an 


interference  with  an  administrative  affair  clearly  within  the 
jurisdiction  of  the  Recreation  and  Park  Commission  and  accordin 
in  my  opinion,  violative  of  the  provisions  of  Section  22  of  tiie 
Charter. 

Very  trulj^  yours. 


5ly, 


JJS 


THOMAS  M.    O'COMTOR 
City  Attorney 


Letter  Opinion  No.  68-44 


June  11,  1963 


Art  Conmission 

City  and  County  of  San  Francisco 

281  City  Hall 

San  Francisco,  California  94102 

Attention  of  Mr.  Martin  Snipper, 
Executive  Secretary 


Subject:   Art  Commission  Jurisdiction: 
Skylights  for  BARTD  Market 
Street  Stations 

Gentlemen: 

This  will  acknowledge  receipt  of  your  letter  of  May  1,  1958, 
wherein  you  ask  whether  the  Art  Commission  has  jurisdiction  to  pass 
upon  BARTD 's  desire  to  put  skylights  on  city  sidewalks  (above  sta- 
tion areas) ,  as  well  as  what  authority  generally  the  Art  Commission 
might  have  with  respect  to  BARTD. 

On  November  2,  1964,  I  had  occasion  to  write  you  Opinion 
No  64-27  and  to  advise  you  that  generally  speaking  BARTD  was  an 
aoencv  of  the  State,  created  by  State  law  to  carry  out  statewxd- 
objectives,  and  that  works  of  art  or  structures  erected  or  placed 
on"' property  owned  by  the  District  or  structures  extending  oyer  any 
street  or  public  olace  belonging  to  the  City  and  County  of  San 
Francisco  were  not  the  subject  of  Art  Commission  concern  or  approval. 

However,  the  present  instance  is  not  concerned  with  a 
situation  where  BARTD  is  dealing  with  its  subway  as  such  or  with  a 
necessary  adjunct  thereto.   It  is  seeking  the  use  of  the  city  side- 
walks for  "skylights  for  subsurface  space.''  Obviously,  the  mezza- 
nines of  the  BARTD  system  could  be  built  without  any   skyligat 
thereto. 

The  Board  of  Supervisors  on  February  13,  1968,  passed 
Resolution  No.  116-68  which  was  approved  by  the  Mayor  on  February 
20   1968  wherein,  after  the  Board  fully  considered  the  matter,  it 
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specifically  stated  that  ''skylights  for  subsurface  space  '  were 
not  t-o  be  permitted  to  BARTD  on  city  sidewalks  on  Market  Street. 
The  Board  of  Directors  of  BARTD  recognized  that  the  question  of 
skylights  on  city  sidewalks  were  purely  a  municipal  affair  in 
its  resolution  urging  reconsideration  by  the  Board  of  Supervisors 
wherein  it  expressed  its  belief  that  the  best  interests  of  the 
municipality  of  San  Francisco  would  be  served  by  permitting  tae 
sk^'light  amenities. 

As  you  have  pointed  out  in  your  inquiry,  Section  43  of  the 
Charter  provides  that  the  Art  Commission  shall  have  jurisdiction 
"rvith  respect  to  the  design  of  buildings,  bridges,  viaducts  .  .  . 
gates,  fences,  lamps  or  other  structures  erected  .  .  .  whicn  shall 
extend  over  or  upon  any  street  .  .  .  belonging  to  the  city  and 
county. " 

Therefore,  answering  your  inouiry  as  applied  to  the  present 
situation,  if  BARTD  desires  to  put  skylights  on  city  sidewalks 
this  is  a  municipal  affair  and  the  Art  Commission  has  jurisdiction 
to  pass  upon  the  matter. 

Very  truly  yours, 
THOMAS  M.  O'CONNOR 


NSW 


City  Attorney 
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June  11,  1958 


Civil   Service  Cotnraission 

151  City  Hall 

San  Francisco,  California 

Attention  of  Mr.  Harry  Albert, 
Assistant  General  Manager,  Personnel 

Re:   Pro  rata  pa-^mient  for  vacation  earned 
when  employee  retires  December  31st 

Gentlemen: 

This  is  in  reply  to  your  letter  of  May  8,  1958,  in  which 
you  inquire  whether  an  employee  who  retires  on  December  31st  is 
entitled  to  a  12/12  pro  rata  payment  for  vacation  earned  in  sai<f 
year  of  retirement. 

Every  person  employed  in  the  city  and  county  service  shall 
be  allowed  an  annual  vacation  with  pay  in  an  amount  depending  on 
years  of  service  (§151.4,  Charter)  and  employees  may  accumulate 
vacation  not  to  exceed  30  working  days  (§151.4.1,  Charter). 

Section  151.4.5  of  the  Charter  authorizes  a  pro  rata  pay- 
ment in  lieu  of  vacation  earned  in  the  year  in  which  an  employee 
ceases  to  be  employed  by  the  city  and  county.   It  provides  as 
follov7s: 

"An  employee  with  one  year  or  more  of  service 
who  ceases  to  be  employed  by  the  city  and  county 
and  who  has  neither  received  nor  waived  his  current 
annual  vacation  allowance  provided  for  in  section 
151.4  shall  receive  a  pro  rata  payment  for  all  serv- 
ice performed  since  January  1  of  the  calendar  year 
in  which  he  ceases  to  be  employed,  together  with  an 
amount  equivalent  to  any  accumulated  vacation  allow- 
ance due  him.'" 
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The  intend  of  Section  151.4.5  of  the  Charter  appears  clear. 
It  grants  a  pro  rata  payment  in  lieu  of  vacation  earned  tiie  last 
year  of  employment  in  addition  to  payment  for  vacation  accumulated 
under  Section  151.4.1  of  the  Charter'.   If  an  employee  retires  on 
December  31st,  and  he  has  neither  received  nor  waived  his  current 
annual  vacation  allowance,  he  v/ould  be  entitled  to  a  full  pro  rata 
payment  or  12/1?  for  vacation  earned  since  January  1st  of  that  y^ar. 
He  would  also  be  entitled  to  payment  for  vacation  accumulated  under 
Section  151.4.1  of  the  Charter. 


You  are  thus  advised. 


Very  truly  yours , 


MCK 


THCl^lAS  M.    O'CONNOR 
City  Attorney 


Letter   Opinion  No.    68-46 


June  14,    1968 


Mr.    James  K.    Carr 

General  Manager   of  Public   Utilities 

237  City  Hall 

San  Francisco,  California  94102 


Re:   Municipal  Railway  Grievance  Procedure; 
Suspension  Before  Grievance  Hearing 

Dear  Mr.  Carr: 

You  have  asked  for  our  advice  upon  the  question  of  whether 
the  Municipal  Railway  grievance  procedures,  adopted  as  part  of 
department  rules  by  the  Public  Utilities  Commission  in  October,  1965, 
require  that  a  "grievance"  hearing  be  held  before  an  affected 
Municipal  Railway  employee  may  be  suspended. 

We  have  already  advised  you  (see  Letter  Opinion  No.  68-22, 
sent  to  you  on  March  29,  1968)  that  the  grievance  procedure  rules 
have  the  force  and  effect  of  law.  (Bruce  v.  Civil  Service  Board, 
6  Cal.  App.  (2)  633) 

As  an  "appointing  officer,"  your  povjer  to  suspend  a  Munici- 
pal Railway  Gnployeo,  or  -an  employee  of  any  other  utility  department 
or  bureau,  is  granted  by  Charter  Section  154.   By  the  terms  of  that 
section,  you  may  suspend  an  employee 

(1)  pending  a  hearing  before  you  upon  written 
charges;  or 

(2)  as  penalty  after  you  have  held  a  hearing 
upon  such  written  charges;  or 

(3)  without  hearing,  and  for  disciplinary  pur- 
poses ,  tor  not  to  exceed  30  days;  but,  if 
for  more  than  5  days,  the  employee  may 
demand  a  hearing  before  you. 


Letter  Opinion  Mo.  68-46 


Mr.  James  K.  Carr  2  June  14,  1963 

Paragraph  XI  of  the  concerned  rules,  titled  "Authorized 
Grievance  Procedure,"  states  that  "A  'grievance'  is  defined  to  be  a 
complaint  that  an  employee  has  been  recommended  for  disci- 
pline without  good  cause,  or  that  a  disciplinary  penalty  proposed 
before  invocation  of  the  grievance  procedure  is  not  fair  and  equit- 
able or  related  to  the  offense  committed  " 

It  seems  evident  that  where  a  suspension  under  Charter 
Section  154  is  involved,  the  grievance  procedure  is  applicable. 
In  the  above-noted  Letter  Opinion  No.  68-22,  wherein  you  were  advised 
concerning  Charter  Section  148  and  the  termination  by  you  of  an 
employee  during  his  probationary  period,  it  is  stated  that 

"...  if  the  dismissal  of  the  probationer 
happens  to  be  motivated  by  the  concept  of 
discipline  for  v;rongdoing,  it  is  clear 
that  the  grievance  procedure  is  meant  to 
be  observed  before  termination  is  to  be 
completely  effected.'" 

However,  and  as  was  concluded  in  the  noted  opinion  (see 
page  3),  the  "appointing  officer"  is  intended  to  have  final  authority 
to  take  action  against  the  employee,  regardless  of  vi7hat  may  be  de- 
termined through  the  grievance  procedure.  This  is  so  because  para- 
graph "C"  of  the  "Authorized  Grievance  Procedure"  recites  that 

"Nothing  contained  in  this  procedure  shall 

be  construed to  diminish  the  pov;ers 

and  duties  of  the  General  Manager  of  Public 
Utilities,  as  prescribed  in  the  Charter  of 
the  City  and  County  of  San  Francisco," 

and  because  Step  4  in  the  grievance  procedure,  relating  to  the  re- 
port and  recommended  decision  of  the  "impartial  hearing  ofiicer, 
recites  that 

"The  General  Manager  of  Public  Utilities  shall 
exercise  his  discretion  in  accepting,  modifying 
or  rejecting  the  recommended  decision." 

In  view  of  all  of  the  foregoing,  and  by  way  of  particular- 
izing on  the  suspension  issue,  we  must  first  note  that  paragraph 
(rule)  II,  titled  "Employees  Rights,"  states  that 
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"Before  an  employee  is  suspended  as  a  result  of 
a  passenger  service  report,  he  shall  have  the 
right  to  be  heard,  and  the  right  to  face  his 
accusers  or  witnesses." 


Regarding  suspension  for  a  reason  other  than  a  "passenger 
service  report,"  you  arc  advised  that  the  "Authorized  Grievance  Pro- 
cedure" rule  indicates  that  an  intended  disciplinary  suspension  is 
deemed  to  support  a  "grievance,"  and  resort  to  the  grievance  pro- 
cedure, so  long  as  the  ground  of  the  grievance  is  that  the  "employee 
has  been  recommended  for  discipline  v/ithout  good  cause"  or  "that  a 
disciplinary  penalty  proposed  before  invocation  of  the  grievance 
procedure  is  not  fair  and  equitable  or  related  to  the  offense  com- 
mitted." For  the  reasons  developed  above,  it  is  our  opinion  that 
observance  of  the  grievance  procedure  in  such  circumstances  is  not 
in  conflict  with  Charter  Section  154. 

However,  and  grounded  upon  a  principle  of  necessity,  there 
is  reserved  to  you  a  power  of  summary  suspension,  without  initial 
condition  arising  out  of  grievance  procedure  requirements,  to  meet 
the  situation  of  rule  violation  which  is  infrequent  but  which,  upon 
occurrence,  demands  prompt,  on-the-spot  suspension  of  the  offending 
operator.   An  example  is  the  operator  who  is  discovered  to  be  drunk 
at  the  wheel  of  a  bus.   Public  interest,  as  well  as  the  safety  of 
the  operator  and  his  passengers,  make  obvious  the  need  for  the  immed- 
iate disciplinary  action  represented  by  a  suspension  of  the  operator 
from  the  performance  of  his  duties.   It  being  required  that  a  reason- 
able interpretation  be  placed  upon  the  "I'lemorandum  of  Agreement"  and 
the  Commission  rules  adopted  pursuant  thereto  (3arham  y.  Barham, 
33  Cal.  (2)  416;   Kawlcy  v.  Orange  County  Flood  Control  District, 
211  Cal.  App.  (2)  70(j;  Alameda  County  v.  Kuchcl,  32  Cal.  (Z)  L'-J:i; 
Ivens  V.  Simon,  212  Cal.  App.  (2)  i//),such  emergency  right  for  sum- 
nary  action  must  be  deemed  reserved  to  you  by  the  declaration  (in 
paragraph  "C"  of  the  grievance  procedure)  that  "ilothing  contained  in 

this  procedure  shall  be  construed  to  diminish  the  powers  and 

duties  of  the  General  Manager  of  Public  Utilities,  as  prescribed  in 
the  Charter " 

Of  course,  following  such  instance  of  permitted  summary 
suspension  as  is  exampled  above,  the  affected  employee  would  have 
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available    to  hin  the  relevant  step  or   steps    of   the   grievance   pro- 
cedure . 


I 


»;fb 


Accordingly,  you  are  advised  as  indicated. 

Very  truly  yours , 


THOMAS  M.  O'CONI^IOR 
City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Legality  of:   Non-resident 

(Commuter)  Tax;  Earnings  Tax; 
Business  License  Tax 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  received  June  3,  1968, 
requesting  my  opinion  by  June  5,  1968,  on  the  legality  of  the 
Mayor's  commuter  or  non-resident  service  tax  proposal,  an  analysis 
of  Assembly  Bill  No.  1239  which  purports  to  prohibit  a  local  com- 
muters tax''  and  also  my  opinion  on  the  legality  of  the  business 
license  tax  based  on  gross  receipts  of  the  business  as  presently 
proposed. 

In  connection  with  your  inquiries  you  are  herewith  refer- 
red to  my  letter  to  the  Board  dated  April  4,  1968  with  which  I 
enclosed  a  draft  of  an  ordinance  imposing  a  tax  on  the  privilege  of 
engaging  in  occupations,  trades  and  professions  in  the  City  and 
County  by  all  persons  employed  by  others  applicable  to  both  resi- 
dents and  non-residents.  As  pointed  out  in  the  letter,  it  is  my 
opinion  that  this  ordinance  is  legal  as  drafted. 

With  reference  to  the  Mayor's  proposal  that  the  tax 
imposed  by  the  ordinance  be  made  applicable  solely  to  non-residents, 
I  cited  several  authorities  in  the  letter  which  would  support  an 
attack  on  the  constitutionality  of  the  ordinance  if  it  were  amended 
to  make  the  tax  applicable  solely  to  non-residents.   Illustrative 
of  these  authorities  and  factually  similar  to  the  Mayor  s  proposal 
is  the  case  of  Davis  v.  Pelfrey,  147  S.W.2d  723,  in  which  the  court 
held  that  an  ordinance  imposing  an  annual  license  tax  of  $5.00  on 
each  automobile  used  by  non-residents  of  the  city  regularly 
employed  in  the  city  where  such  tax  was  not  imposed  on  residents  of 
the  city  was  violative  of  the  equal  protection  clause  of  the 
Federal  Constitution  and  a  uniformity  clause  of  the  Kentucky  Con- 
stitution.  With  reference  to  the  well  established  principle  that 
the  Constitution  does  not  prohibit  classifications  in  tax  legisla- 
tion based  on  reasonable  and  natural  distinction  between  the 
classes,  the  court  pointed  out  as  follows: 
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"We  have  no  doubt  that  the  ordinance  in  question  is 
violative  of  the  14th  Amendment  to  the  Federal  Constitution 
which  declares  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protections  of  the  laws 
and  of  section  171  of  the  Constitution  of  Kentucky  requiring 
uniformity  in  taxation.  The  uniformity  provision  of  section 
171  is  applicable  to  license  taxes  as  well  as  to  property 
taxes.   See  City  of  Louisville  v,  Aetna  Fire  Insurance  Co., 
284  Ky,  154,  143  S.V/.2d  1074  and  cases  therein  cited.   It 
is  true  that  the  foregoing  provision  does  not  forbid  a 
classification  based  on  reasonable  and  natural  distinction 
and  that  an  act  making  a  classification  will  only  be  voided 
where  the  classification  is  manifestly  arbitrary  and 
unreasonable  so  as  to  exclude  one  or  more  of  a  class  with- 
out reasonable  basis  and  fact.   It  is  apparent,  however, 
that  the  ordinance  in  question  establishes  a  classification 
not  based  on  reasonable  and  natural  distinctions  and  is 
arbitrary  and  unreasonable  in  that  the  tax  is  not  imposed 
on  residents  of  the  city." 

On  the  basis  of  the  authorities  cited  and  others  considered 
but  not  cited,  it  is  my  opinion  that  a  tax  imposed  on  the  privilege 
of  engaging  in  employment  in  the  City  applicable  solely  to  non-resi- 
dents would  be  held  illegal  by  the  courts. 

Assembly  Bill  No.  1239  in  substance  attempts  to  prohibit 
the  legislative  body  of  any  local  agency,  chartered  or  general  law, 
from  imposing  any  tax  on  the  privilege  of  earning  a  livelihood  by 
any  employee,  or  any  other  tax,  fee  or  charge  on,  or  measured  by, 
the  earnings  or  any  part  thereof  of  any  employee  when  such  employee 
is  not  a  resident  of  the  taxing  jurisdiction  unless  exactly  the 
same  tax,  fee  or  charge  at  the  same  rate  with  the  same  credits  and 
deductions  is  imposed  on  the  earnings  of  all  residents  of  the  taxing 
jurisdiction  who  are  employed  therein. 

It  is  my  opinion  as  above  indicated  that  it  is  a  violation 
of  the  Federal  and  State  Constitutions  for  a  municipality  to  impose 
an  earnings  tax  on  non-residents  which  is  not  similarly  imposed  on 
residents.  Accordingly,  in  my  view,  the  effect  of  the  bill  is 
merely  to  attempt  to  prohibit  the  enactment  of  tax  legislation  by 
a  municipality  which  is  already  constitutionally  prohibited. 

Assuming,  however,  that  there  were  no  constitutional 
prohibitions  against  the  imposition  by  a  chartered  municipality  of 
an  earnings  tax  applicable  solely  to  non-residents,  it  would  be 
beyond  the  power  of  the  Legislature  to  prohibit  the  imposition  of 
such  a  tax  by  the  City  and  County  of  San  Francisco.  A  privilege 
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tax  based  on  earnings  is  an  excise  tax  and  the  question  of  its 
imposition  by  a  chartered  city  is  a  municipal  affair  beyond  the 
control  of  the  Legislature.   (See  West  Coast  Advertising  Co.  v. 
City  and  County  of  San  Francisco,  14  Cal.Zd  516:  City  of  Grass 
Valley  v.  Walkinshaw,  34  Cal.2d  595;  Ainsworth  y  Bryant,  34  Cal.2d 
465:  Ex  parte  BraunT  141  Cal.204;  In  re  Nowak.  184  Cal .  701.) 
Where  the  general  law  conflicts  with  municipal  affairs  on  the  same 
subject,  the  local  law  controls  and  the  chartered  municipality  is 
unaffected  by  the  general  law.   (Mullins  v.  Henderson,  175  Cal. 
App.2d  117;  Wiley  v.  City  of  Berkeley,  136  Cal.App.2d  10.) 

As  to  the  legality  of  the  business  license  tax  based  on 
the  gross  receipts  of  the  business  as  presently  proposed,  it  is  my 
opinion  that  such  a  tax,  if  enacted,  would  be  legal  and  would  be 
sustained  by  the  courts.   (See  West  Coast  Advertising  Co.  v«  City 
and  County  of  San  Francisco,  supra.)   As  you  are  aware,  the  prohi- 
bition against  imposing  a  license  tax  on  any  seller  or  manufacturer 
of  goods,  wares  or  merchandise  operating  at  a  fixed  place  of  busi- 
ness in  the  City  and  County  contained  in  Section  24  of  the  Charter, 
was  removed  by  the  electorate  up  until  June  30,  1973,  at  the 
election  held  yesterday,  June  4,  and  in  the  interim  the  business 
license  tax  can  be  imposed  on  all  persons  doing  business  in  the 
City  and  County  not  exempt  under  the  Constitutions  of  the  United 
States  or  of  the  State  of  California. 


You  are  so  advised . 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
TJB  City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Board  of  Supervisors'  Jurisdiction  to 

Vacate  Streets;  Requirements  for  Setting 
'  Hearing;  Failure  to  Post  Funds  for  Costs 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  for  an  opinion 
on  the  general  subject  of  street  vacation  procedures.   Your  request 
for  an  opinion  sets  forth  two  questions  which  will  be  answered  in 
the  order  presented. 

The  first  question  relates  to  the  power  of  the  Board  of^ 
Supervisors  to  vacate  portions  of  Montgomery  and  Lombard  Streets  in 
view  of  the  testimony  given  concerning  the  current  usage  of  the 
subject  streets.   Before  the  Board  of  Supervisors  at  this  time  is  a 
resolution  of  intention  to  vacate  portions  of  the  above-named 
streets  and  further  to  set  a  time  and  place  of  hearing  by  the  Board 
of  Supervisors  sitting  as  a  committee  of  the  whole  at  which  time 
the  Board  will  hear  evidence  to  determine  whether  the  said  streets 
are  necessary  for  present  or  prospective  street  purposes.  The 
question  of  vacation  of  the  portions  of  Montgomery  and  Lombard 
Streets  requested  by  petitioner  is  not  before  the  Board  of  Super- 
visors on  June  10,  1968.   The  matter  before  the  Board  is  whether  it 
should  set  a  time  and  place  for  a  public  hearing  when  the  Board  will 
determine  from  the  evidence  submitted  whether  the  said  portions  of 
streets  requested  for  vacation  should  be  vacated.   You  are  advised 
therefore  that  the  Board  of  Supervisors  is  vested  with  full  discre- 
tion to  determine  whether  or  not  to  set  a  time  and  place  for  a 
public  hearing.   There  is  no  jurisdictional  requirement  in  the 
Streets  and  Highways  Code  which  requires  any  finding  on  the  part  of 
the  Board  prior  to  the  time  that  it  adopts  a  resolution  setting  a 
time  and  place  for  hearing. 

The  second  question  relates  to  the  power  of  the  Board  of 
Supervisors  to  vacate  the  said  streets  in  the  absence  of  a  deposit 
of  funds  by  the  petitioner  herein  to  cover  the  estimated  cost  of  the 
area  requested  to  be  vacated.   The  question  has  already  been  raised 
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in  a  lawsuit  filed  entitled  "Jean  E.  Kortum  Ve  City  and  County  of 
San  Francisco,  a  municipal  corporation,  ct  al.,"  Superior  Court 
No.  592077.  An  appeatauce  has  been  filed  by  this  office  on  behalf 
of  the  City  and  County  of  San  Francisco,  with  oral  argument  held 
on  June  5,  1963.   On  June  7,  1968,  the  Superior  Court  dissolved  a 
temporary  restraining  order  ruling  in  effect  that  there  is  no  legal 
requirement  for  a  petitioner  to  make  a  deposit  of  funds  to  cover  the 
cost  of  an  area  requested  to  be  vacated. 

You  are  advised  accordingly. 

Very  truly  yours. 


RAK 


THOMAS   M.    O'CONNOR 
City  Attorney 
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Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Attention:   Mr.  Walter  H.  Shorensteln 
President 

Subject:   Defeated  Bond  Issue;   Substantially 
Similar  Proposition  Cannot  be  Sub- 
mitted at  Election  Held  Within  Six 
Months  of  Prior  Election 

Gentlemen: 

As  requested  by  your  Commission,  I  am  enclosing  the 
resolution  of  public  interest  and  necessity  for  a  Recreation  and 
Park  improvement  bond  issue  in  the  amount  of  $12,395,000. 

You  indicate  in  your  letter  of  June  7,  1968,  that  the 
bond  proposal  is  to  be  submitted  to  the  Board  of  Supervisors  for 
placement  on  the  ballot  at  the  election  to  be  held  on  Tuesday, 
November  5,  1968. 

As  I  have  previously  indicated  to  your  department,  Sec- 
tion 43616  of  the  Government  Code  of  the  State  of  California  which 
applies  to  bond  elections  conducted  by  the  City  and  County  of  San 
Francisco  provides  as  follows: 

"§43616.   Limitation  on  subsequent  election  where  pro- 
position defeated:   Effect  of  petition  for  submission  of 
propositi'on^   If  any  proposition  is  defeated  by  the  electors, 
the  legislative  body  shall  not  call  another  election  on  a 
substantially  similar  proposition  to  be  held  within  six 
months  after  the  prior  election.   If  a  petition  requesting 
submission  of  such  a  proposition,  signed  by  15  percent  of 
the  city  electors  as  shown  by  the  votes  cast  for  all  candi- 
dates for  Governor  at  the  last  election,  is  filed  with  the 
legislative  body,  it  may  hold  an  election  before  the 
expiration  of  six  months." 

As  can  be  noted  from  the  provisions  of  Section  43616,  if 
a  bond  proposition  is  defeated  by  the  electors  a  legislative  body 
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may  not  call  another  election  on  a  substantially  similar  proposi- 
tion to  be  held  within  six  months  after  the  prior  election  unless 
an  initiative  petition  is  submitted  to  it  requesting  that  it  do  so. 

Inasmuch  as  the  bond  proposition  for  the  purpose  of  incur- 
ring a  bonded  indebtedness  in  the  amount  of  $14,885,000  for  addi- 
tions to  and  improvement  of  the  Recreation  and  Park  system  was 
defeated  at  the  June  4,  1968  election,  a  substantially  similar  pro- 
position cannot  be  submitted  at  the  November  5  election  absent  the 
initiative  petition. 

This  question  has  been  discussed  with  bond  counsel  for  the 
City  and  County  whose  opinion  as  to  the  validity  of  the  bonds  is 
essential  to  their  marketability  and  he  states  that,  in  his  opinion, 
the  bond  proposal  in  the  amount  of  $12,395,000  for  additions  to  and 
improvement  of  the  Recreation  and  Park  system  of  the  City  and  County 
cannot  legally  be  submitted  at  the  November  5,  1968  election  even 
though  it  be  reduced  in  amount  and  project  scope  as  it  is  a  substan- 
tially similar  proposition  to  the  proposition  defeated  at  the  June  4, 
1968  election.   I  concur  in  this  opinion.   See  City  Attorney  s 
Letter  Opinion  No.  1456,  dated  June  25,  1948,  which  held  that  a 
bond  proposal  for  school  purposes  could  not  be  submitted  at  an 
election  to  be  held  on  November  2,  1948,  as  a  similar  proposition 
was  defeated  at  an  election  held  on  June  1,  1948.   Although  not  set 
forth  in  the  Opinion,  the  proposal  was  for  a  bonded  indebtedness  m 
the  amount  of  $48,890,000  for  school  purposes  and  the  defeated  pro- 
posal was  for  a  bonded  indebtedness  in  the  amount  of  $87,000,000 
for  school  purposes.   In  that  situation  an  initiative  petition  was 
filed  with  the  Board  of  Supervisors  and  the  proposal  in  the  amount 
of  $48,890,000  was  voted  on  and  passed  at  the  November  2,  1948 
election. 


You  are  thus  advised , 


Very  truly  yours. 


TJB  THOiylAS  M.  O'CONNOR 

City  Attorney 
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Honorable  John  A.  Ertola 
Pr2s5-dent,  Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Jurisdiction  of  Board  of  Supervisors  to 
Vacate  Streets;  Fee  Interest  in  Streets 

Dear  Supervisor  Ertola: 

This  letter  is  in  response  to  your  inquiry  requesting  the 
opinion  of  this  office  as  to  the  jurisdiction  of  the  Board  of  Super- 
visors to  vacate  streets,  specifically  a  portion  of  Lombard  and 
Montgomery  Streets  in  San  Francisco.   The  letter  from  the  attorney 
representing  the  opponents  raises  four  questions,  which  will  be 
answered  in  the  order  presented. 

In  order  to  present  to  you  a  more  complete  opinion  in 
this  matter,  it  is  necessary  to  briefly  discuss  the  legal  authority 
from  T\Thich  the  Board  derives  its  power  to  vacate  streets.   Charter 
Section  107  provides  generally  that  the  Board  of  Supervisors  will 
operate  under  provisions  of  state  law  for  the  vacation  of  streets 
unless  an  ordinance  specifying  street  vacation  procedure  has  been 
adopted.   There  has  been  no  ordinance  adopted,  so  the  governing 
provisions  for  street  vacation  are  found  essentially  in  the  Streets 
and  Highways  Code,  beginning  with  Section  8300  thereof  and  ending 
vrith  Section  8374.   The  sections  of  the  Code  x^hich  specifically 
provide  for  vacation  are  Sections  8322,  8323  and  3324.   These  sec- 
tions provide  generally  that  there  shall  be  a  Resolution  of  Inten- 
tion to  Vacate  adopted  by  the  governing  body,  i.e.,  the  Board  of 
Supervisors,  and  after  such  resolution  has  been  adopted,  the  portion 
of  the  street  requested  to  be  vacated  shall  be  posted  with  a  Notice 
of  Hearing,  which  hearing  shall  be  not  less  than  15  days  after  the 
Resolution  of  Intention  has  been  adopted.   At  the  hearing  date  the 
Board  of  Supervisors  shall  hear  evidence  to  determine  if  the  por- 
tions of  streets  requested  for  vacation  are  necessary  for  present 
or  prospective  street  purposes.   If  the  Board  finds  that  the  street 
area  is  unnecessary,  the  Board  may  vacate  the  streets. 
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There  is  no  requirement  in  the  Streets  and  Highways  Code 
that  title  to  streets  must  vest  in  the  City  and  County  of  San 
Francisco,  or  in  any  municipality  for  that  matter,  prior  to  the 
time  that  vacation  is  ordered.   As  a  matter  of  fact,  the  Code 
specifically  recognizes  that  easement  streets  do,  in  fact,  exist 
and  provides  that  upon  vacation  of  an  easement  street  title  re- 
verts to  the  adjacent  property  owners. 

The  questions  posed  and  the  answer  to  each  question  are 
as  follows: 

1.  'Vho  owns  title  to  the  streets  which  are  the  subject 
of  the  request?" 

The  fee  title  to  the  street  area  of  Montgomery  Street  and 
Lombard  Street,  which  is  the  subject  of  the  vacation  request,  is 
in  the  City  and  County  of  San  Francisco  except  for  a  small  portion 
where  the  underlying  fee  is  owned  by  the  State  of  California. 

2.  "If  the  State  does  own  a  portion  of  such  streets, 
may  the  City  vacate  such  streets?" 


Yes.   See  discussion  above  concerning  the  power  of  street 


vacation. 


3.   "VTho  owns  title  to  the  streets  which  are  to  the 
north  and  east  of  the  'Eddy-line'?" 

Based  upon  a  review  of  the  available  record,  it  would 
appear  that  lands  that  are  west  of  the  "Eddy-line"  are  owned  by 
the  City  and  County  of  San  Francisco,  and  lands  north  and  east  of 
the  "Eddy-line"  are  apparently  owned  by  the  State  of  California. 


4.   "If  the  City  has  no  interest  in  streets  which  are 
the  subject  of  a  request  to  vacate,  and  the  fee  is 
owned  by  the  State,  may  the  City  nevertheless  vacate 
such  streets?" 

The  City  may  vacate  the  street  areas  in  question  even 
though  the  underlying  fee  is  owned  by  the  State  of  California. 
See  the  general  discussion  on  street  vacation  as  outlined  above 


I 

I 
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You  are  advised,  therefore,  that  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco,  after  a  public  hearing, 
may  vacate  portions  of  Lombard  and  I'ontgomery  Streets  as  requested 
if  the  Board  finds,  sitting  as  a  committee  of  the  whole,  that  the 
area  in  question  is  unnecessary  for  present  or  prospective  street 
purposes . 

You  are  advised  accordingly. 

Very  truly  yours , 


THOMAS  M.    O'CONNOR 
RAK  City  Attorney 


i 


T^etter  Opinion  Mo.     :8-51 


July  15,    19  "SB 


Honorable  William  C.  Blake 

Board  of  Supervisors 

235  Citv  Hall 

San  Francisco,  Calif.  94102 

Subject:   Can  member  of  city  commission  con- 
currently serve  on  board  of  directors 
of  nonnrofit  corporation  created  to 
finance  a  public  facility 

Cear  Supervisor  Blake: 

This  is  in  reply  to  your  letter  requesting  my  opinion  as 
to  whether  a  member  of  a  commission  of  the  City  and  County  of  San 
Francisco  appoin-ad  and  serving  at  the  pleasure  of  the  mayor  may 
concurrently  serve  as  a  member  of  the  board  of  directors  of^a  non- 
profit corporation  organized  to  finance  a  public  facility  of  the 
City  and  County  of  San  Francisco. 

Initially,  it  should  be  noted  that  in  accordance  with 
the  provisions  of  Section  3  of  the  Charter  members  of  boards  and 
commissions  appointed  by  the  mayor  are  officers  of  the  City  and 
County  of  San  Francisco. 

The  only  prohibition  against  duly  qualified  and  appointed, 
mem.bers  of  boards  or  commissions  of  the  City  and  County  of  San 


and  persons  and  firms  outside  of  the  government.   The  section  s 
relevancy  to  a  particular  situation  is  dependent  upon  the  facts 
and  circumstances  of  the  case  and  its  applicability  in  a  particular 
instance  is  contingent  upon  the  nature  and  au.ihority  of  the  off?.ce 
involved  and  the  relationship  of  that  office  and  the  authority 
thereof  to  the  contemplated  outside  activity.   Therefore,  in  eacn 
instance  inauiry  must' be  made  as  to  the  authority  of  the  particular 
public  office  and  its  relationship  to  the  particular  activity  of 
employment  to  be  engaged  in. 
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Upon  incuiry,  I  have  been  advised  tiat  the  public  office 
involved  in  the  5-nstant  situation  is  that  of  niembership  on  the 
police  cotmnission  and  the  outside  activity  to  be  engaged  in  is  that 
of  irembership  on  "he  board  of  directors  of  a  nonprofit  cori: oration 
organized  to  stud"  the  feasibility  and  to  construct  and  operate  a 
high  speed  overhead  transit  system  between  San  Francisco  and  the 
San  Francisco  International  Airport. 

In  accordance  with  the  principles  heretofore  set  forth  as 
to  the  authority  of  the  public  office  involved,  it  is  noted  that 
Section  35  of  the  Charter  entrusts  to  the  police  commission  general 
management  of  the  police  department  and  authority  to  regulate 
traffic.   Section  35.1  of  the   Charter  also  gives  the  commission 
authority  to  appoint  a  chief  of  police  who  holds  office  at  its 
pleasure.   In  conformity  with  the  authority  conferred  upon  it  by 
the  aforesaid  charter  section,  the  police  commission  has  in  and  of 
itself  and  through  the  chief  of  police,  whose  tenure  is  subject 
to  its  pleasure,  authority  to  regulate  vehicles  for  hire.   This 
authority  is  set  forth  in  Article  16  of  the  Police  Code  commencing 
with  Section  1075  entitled  "Regulations  for  Motor  Vehicles  for 
Hire.'' 

Section  1073.1  of  the  Police  Code  provides  that  the  police 
commission  at  the  reouest  of  the  Public  Utilities  Commission  shall 
issue  a  special  nontransferable  permit  to  transfer  passengers  from 
any  point  in  the  City  and  County  of  San  Francisco  to  the  San  Fran- 
cisco International  Airport  by  use  of  taxicabs.    The  section  also 
crovides  that  said  permit  and  the  rights  derived  therefrom  may  be 
rescinded  or  revoked  by  the  police  comm.ission  for  cause.   It  further 
provides  that  the  person,  firm  or  corporation  to  vrhom  such  permit 
is  issued  and  its  officers,  agents  and  employees  shall  be  subject  to 
the  same  regulatory  and  licensing  requirements  contained  in  Article 
13  of  the  Police  Code  as  if  they  were  in  the  general  taxicab  busi- 
ness within  the  City  and  County  of  San  Francisco.   The  other  provi- 
sions of  said  Article  13  relate  in  part  to  the  authority  of  the 
police  department  and  the  chief  of  police  to  regulate  taxicabs  and 
other  vehicles  for  hire. 

The  second  paragraph  of  Section  222  of  the  Charter  provides: 

"No  supervisor  and  no  officer  or  employee  of  the  city 
and  county  shall  engage  in  any  activity,  employment  or 
business  or  professional  work  or  enterprise  which  is 
inconsistent,  i.mcompatible  or  in  conflic-:  with  his  duties 
as  supervisor  or  officer  or  employee  of  the  city  and 
county  or  with  the  duties,  functions  and  responsibilities 
of  his  appointing  power,  or  the  department,  office  or 
agency  by  which  he  is  employed  or  the  board  or  commission 
of  which  he  is  a  member.'' 
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It  is  obvious  that  the  duties,  functions  and  responsibili- 
ties of  a  member  of  the  police  commission  in  regard  to  his  authority 
over  taxicabs  operating  to  the  San  Francisco  International  Airport 
under  the  provisions  of  Section  1078,1  of  the  police  code  would  be 
inconsistent,  incompatible  and  in  conflict  with  his  activities  and 
employment  as  a  member  of  the  board  of  directors  of  a  competing 
transit  facility  operating  between  the  same  points.   In  addition, 
his  duties,  functions  and  responsibilities  in  regard  to  the  manage- 
ment of  the  police  department  and  his  authority  in  regard  to  the 
appointment  and  tenure  in  office  of  the  chief  of  police  who  has 
certain  regulatory  authority  over  vehicles  for  hire,  including  those 
OTserating  to  the  airport  in  accordance  with  the  provisions  of  Arti- 
cle IS  of  the  Police  Code  places  him  in  a  potentially  inconsistent, 
incompatible  and  conflicting  position  in  connection  with  his  activ- 
ities and  employment  as  a  director  of  a  corporation  operating  such 
a  competing  common  carrier  transit  system. 

In  concluding  that  the  proposed  employment  and  activity  is 
inconsistent,  incompatible  and  in  conflict  with  the  duties,  func- 
tions and  responsibilities  of  membership  on  the  police  commission, 
I  am  not  unmindful  of  Section  222.1,  subsection  2,  of  the  Charter 
which  provides  that  the  interest  of  a  nonsalaried  officer  of  a  non- 
profit corporation  is  so  remote  as  not  to  violate  the  provision  of 
Section  121   which  prohibits  an  officer  from  being  directly  or  in- 
directly interested  in  the  performance  of  any  contract,  work  or 
business,  the  consideration  for  which  is  payable  out  of  the  treasury. 
This  provision  has  to  do  with  contractual  relations  between  a  pub- 
lic officer  and  private  persons,  firms  or  coT-porations.   The  provi- 
sions of  Section  222  prohibiting  activity  or  employment  v/hich  is 
inconsistent,  incompatible  or  in  conflict  with  the  duties,  functions 
and  responsibilities  of  a  member  of  a  commission  applies  irrespec- 
tive of  a  contractual  or  employment  relationship  between  the  office 
and  the  outside  employment  or  activity. 

You  are  so  advised. 

Very  truly  yours , 


VRL  THOFiAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No,  68-52 


July  18,  1963 


Mr.  Robert  V7.  Passmore 
Assistant  Zoning  Administrator 
100  Larkin  Street 
San  Francisco,  California 

Subject:   Planning  Commission;  Stipulations  as  to 
Character  of  Improvement;  Covenant 
Running  with  the  Land;  Method  to  Remove 
Covenant 

Dear  Mr.  Passmore: 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  the  present  enforceability  of  stipulations  imposed  by  the 
Planning  Commission  pursuant  to  the  prior  City  Planning  Code  and  a 
covenant  containing  these  stipulations  entered  into  by  Acme  Brewery 
and  the  City,   In  addition,  you  request  an  opinion  as  to  the  proper 
procedure  for  removing  the  stipulations  and  covenant. 

The  applicable  sections  of  law  are  quoted,  in  part,  as 
follows: 

Section  47  of  the  prior  City  Planning  Code: 

"The  City  Planning  Commission,  in  acting  on  any 
application  for  reclassification  of  property  or  for  the 
establishment  or  change  of  building  set-back  lines,  may 
accept  stipulations  in  writing  from  the  applicant  or 
applicants  should  said  requested  reclassification  or 
change  be  granted,  as  to  the  character  of  the  improve- 
ments which  will  be  placed  on  said  property.   Said 
stipulation  shall  be  filed  with  the  Commission,  and  any 
change  in  classification  or  set-back  lines  affecting 
said  property  may  be  made  contingent  upon  the  condi- 
tions contained  on  said  stipulations  being  observed  by 
the  appli-cant  or  applicants  or  by  his  or  their  succes- 
sors in  interest,  and  said  conditions  shall  be  included 
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in  any  resolution  or  order  reclassifying  said  property 
or  changing  set-back  lines  thereon,  and  said  reclassi- 
fication or  change  shall  at  all  times  be  and  remain 
contingent  upon  the  observance  of  said  conditions,  and 
no  improvements  shall  be  constructed  thereon  in  viola- 
tion of  said  conditions." 

Section  149  of  the  present  City  Planning  Code: 

"The  following  regulations  shall  apply  to  every 
parcel  reclassified  under  the  Zoning  Ordinance  which 
was  in  effect  prior  to  the  enactment  of  this  Code 
(May  2,  1960),  where  the  reclassification  was  made 
contingent,  either  by  ordinance  or  by  resolution  of  the 
Planning  Commission,  upon  adherence  to  any  stipulations 
as  to  the  character  of  improvement. 


"(c)   Where  the  parcel  has  been  developed,  or  is 
proposed  to  be  developed,  in  accordance  with  stipula- 
tions and  for  a  use  permitted  thereunder  but  not  other- 
wise permitted  in  the  district  by  this  Code,  the  use 
shall  be  deemed  to  be  a  lawful  conforming  use,  for  as 
long  as  every  such  stipulation  is  observed.   Failure 
to  use  the  parcel  as  stipulated  within  two  (2)  years 
of  the  effective  date  of  this  Code,  or  abandonment  of 
the  use,  shall  void  the  prior  action,  and  the  parcel 
shall  thereafter  be  subject  to  all  the  use  requirements 
and  regulations  of  this  Code  for  the  district." 

Section  152  of  the  present  City  Planning  Code: 

"Whenever  a  non-conforming  use  has  been  changed 
to  a  conforming  use,  or  discontinued  for  a  continuous 
period  of  eighteen  (18)  months,  or  for  a  continuous 
period  of  three  (3)  years  if  the  building  was  origi- 
nally designed  or  arranged  for  a  non-conforming  com- 
mercial or  industrial  use;  or  whenever  there  is  other- 
wise evident  a  clear  intent  on  the  part  of  the  owner 
to  abandon  a  non-conforming  use,  such  use  shall  not 
after  being  so  changed,  discontinued  or  abandoned  be 
re-established,  and  the  use  of  the  premises  thereafter 
shall  be  in  conformity  with  the  regulations  for  the 
district.   Where  no  enclosed  building  is  involved, 
discontinuance  of  a  non-conforming  use  for  a  period  of 
six  (6)  months  shall  constitute  abandonment." 
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Your  request  for  an  opinion  states  that  the  subject  pro- 
perty is  within  Redevelopment  Project  Area  A-2  and  the  property  is 
now  owned  by  the  Redevelopment  Agency  with  demolition  underway  for 
removal  of  all  structures  on  the  lots.   Section  149(c)  of  the  Code 
provides  in  effect  that  if  a  use  is  abandoned,  the  stipulations 
and  covenants  no  longer  apply.   In  Section  152,  abandonment  is 
defined  by  way  of  time  periods  for  non-use  or  whenever  there  is 
otherwise  evident  a  clear  intent  on  the  part  of  the  owner  to 
abandon  a  non-conforming  use.   Under  the  facts  of  the  instant  case 
it  would  appear  that  the  Zoning  Administrator,  as  chief  enforcement 
officer  of  the  Department  of  City  Planning,  in  enforcing  zoning 
regulations  could  properly  determine  that  the  use  contemplated  by 
the  stipulations  has  been  in  fact  abandoned  and  that  therefore  the 
present  stipulations  and  covenant  would  be  unenforceable. 

This  information  could  be  forwarded  to  the  Director  of 
Planning  who,  under  the  Charter,  is  the  administrative  head  of  the 
Department  of  City  Planning,  and  said  Director  could  properly 
record  a  document  stating  that  the  prior  covenant  entered  into 
between  Acme  Brewery  and  the  City  has  no  force  or  effect.   This 
would  serve  to  clear  the  title  for  the  present  owner  of  any  restric- 
tions as  to  the  use  of  the  property. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
_,.„  City  Attorney 


Letter  Opinion  No.    6C-53 


June  20,    1968 


Honorable  Joseph  L.  Alioto 
Mayor  of  San  Francisco 
200  City  Hall 
San  Francisco,  California 

Subject:   Hunters  Point  Reclamation  District; 
Proposed  Dissolution  Thereof 

Dear  Mayor  Alioto: 

You  have  requested  my  advice  on  a  proposal  that  the 
Hunters  Point  Reclamation  District  be  dissolved,  and,  if  said 
proposal  is  legally  valid,  further  advice  as  to  the  procedure 
to  be  followed  to  effectuate  such  dissolution. 

The  Hunters  Point  Reclamation  District  was  created 
by  act  of  the  State  Legislature  in  1955.   (Stats.  1955  Chap.  1573, 
p.  2155.) 

Sections  6  and  16  of  said  Act  provide  as  follows: 

"Sec.  6.   The  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  shall  have  jurisdiction 
of  all  matters  concerning  said  district  to  the  same 
extent  as  if  the  said  district  were  formed  under 
Division  15  of  the  VJater  Code,  except  as  otherwise 
provided  in  this  act.' 

"Sec.  16.   V/henever  in  this  act  this  reclamation 
district  has  been  made  in  any  way  subject  to  any 
provision  of  the  Water  Code  or  of  any  general  law  of 
the  State  of  California  relating  to  reclamation  dis- 
tricts, the  sections  or  provisions  of  the  Water  Code 
or  of  any  general  law  referred  to  shall  be  such 
sections  or  provisions  thereof  as  they  read  on  the 
effective  date  of  this  act,  except  as  otherwise 
provided  in  this  act." 

On  the  effective  date  of  the  Hunters  Point  Reclamation 
District  Act,  Chapter  3,  Part  10,  Division  15  of  the  VJater  Code 
(Sees.  53700-5370L)  dealt  with  the  subject  of  dissolution  of  a 
reclamation  district  and  provided,  in  general,  as  follows: 
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The  question  of  dissolution  must  be  submitted  by  the 
board  of  trustees  of  a  reclamation  district  to  the  voters  of  the 
district  at  the  next  biennial  election  when  landowners  represent- 
ing at  least  50  percent  of  the  lands  of  the  district,  as  shown  by 
the  last  county  assessments  rolls,  file  with  said  board  a  petition 
requesting  dissolution  of  the  district.   (Sec.  53700.)   If  60  per- 
cent of  the  votes  cast  at  said  election  favor  said  dissolution, 
the  board  of  trustees,  within  60  days  thereafter,  are  required  to 
file  for  record  in  the  office  of  the  county  recorder  a  certified 
copy  of  an  order  declaring  the  district  dissolved,  cease  all 
activities,  and  proceed  immediately  to  wind  up  the  affairs  of 
the  district.   (Sec.  53702.)  Within  90  days  after  said  election, 
the  board  of  trustees  must  deliver  all  property  and  assets  in 
its  possession,  belonging  to  the  district,  to  the  clerk  of  the 
board  of  supervisors  to  be  held  and  used  by  him  for  the  best 
interests  of  the  district.   (Sec.  53704.)   Funds  which  are  in 
the  hands  of  the  county  treasurer  to  the  credit  of  the  district, 
or  to  which  the  district  may  thereafter  become  entitled,  must 
be  transferred  to  the  credit  of  said  county,  to  be  exoended  by 
the  board  of  supervisors  for  the  benefit  of  the  district.   (Sec. 
53705.)   Claims  and  accounts  against  the  district  v/hich  are  not 
settled  by  its  board  within  90  days  after  the  election  must  be 
presented  to  the  county  board  of  supervisors  for  passage  and 
approval  in  the  same  manner  as  county  claims.   (Sec.  53706.) 
Such  claims  and  accounts  are  to  be  paid  out  of  the  funds  of 
the  dissolved  district  (Sec.  53707)  and  if  there  are  insufficient 
funds  to  discharge  all  claims  and  accounts,  the  board  of  supervisors, 
at  the  time  of  levying  the  next  general  county  taxes,  is  required 
to  make  a  levy  upon  the  property  of  the  dissolved  district 
sufficient  in  amount  to  discharge  the  outstanding  claims  and 
accounts  against  the  district.   (Sec.  53708.) 

Accordingly,  in  response  to  your  inquiry,  it  is  my 
opinion  that  the  Hunters  Point  Reclamation  District  may  be 
dissolved  in  accordance  with  the  foregoing  provisions  of 
Chapter  3,  Part  10,  Division  15  of  the  iJater  Code. 

Very  truly  yours. 


JJS 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  68-54 


Jane  27,  1968 


Honorable  Jack  Morrison 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Misdemeanor  Citations 

Dear  Supervisor  Morrison: 

This  is  in  reply  to  your  letter  requesting  an  opinion 
relative  legislation  by  the  Board  of  Supervisors  to  implement  a 
citation  procedure  in  cases  of  misdemeanors. 

The  1967  amendment  to  the  California  Penal  Code  (Stat. 
1967,  C.  816)  declared  a  uniform  statewide  policy  regarding  the 
arrest  of  persons  for  any  misdemeanor  offense.   The  amendment 
also  repealed  former  California  Penal  Code  Sections  L53.1-G53.4 
(Stat.  1955,  C.  537)  which  related  to  misdemeanor  violations  of 
county  ordinances.   Under  the  former  legislation  the  county  was 
empowered  to  designate  by  ordinance  the  misdemeanor  offenses 
for  which  the  arresting  officer  is  authorized  to  issue  a  cita- 
tion requiring  the  accused  to  appear  in  court  or  before  an  offi- 
cer "authorized  by  the  county,  or  city  and  county,"  to  receive 
a  deposit  of  bail.   This  procedure  applied  only  to  arrests  aris- 
ing out  of  misdemeanor  violation  of  county  ordinances.   Upon 
signing  a  written  promise  to  appear,  the  arresting  officer  was 
required  to  release  the  arrestee  from  custody. 

The  present  legislation  encompasses  all  misdemeanor 
offenses  [P.C.  836.6;  836.6(h)],  and  vests  the  arresting  officer 
with  discretion  to  determine  whether  the  arrestee  shall  be  taken 
into  custody  or  issued  a  citation  to  appear  in  court  or  before 
"an  officer  authorized  by  such  court"  to  receive  a  deposit  of 
bail.   If  the  arrested  person  signs  a  written  promise  to  appear, 
the  arresting  officer  must  "forthwith  release  the  arrested  person 
from  custody."   [P.C.  836. 6(e)]. 
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To  secure  greater  uniformity  in  the  misdemeanor  cita- 
tion procedure,  the  Judicial  Council  vjas  authorized  to  approve 
the  form  of  notice  to  appear  which,  when  filed  with  the  court,  may 
serve  as  a  complaint.   On  June  17,  196£,  the  Administrative  Office 
of  the  Courts  issued  Uniform  Misdemeanor  Citation  and  Uniform 
Misdemeanor  and  Traffic  Citation  forms  approved  by  the  Judicial 
Council. 

It  thus  appears  that  the  Legislature  has  adopted  a 
uniform  and  comprehensive  procedure  for  the  regulation  and  use 
of  misdemeanor  citations  and  has  occupied  the  field  to  the  ex- 
clusion of  local  regulation.   (VJilson  v.  Beville,  47  C.  2d  C52  ; 
In  re  Lane,  5t   C. 2d  99;  In  re  Nicholls   74  Cal.App.  504).   The 
only  action  necessary  on  the  part  of  the  City  and  County  is  the 
implementation,  by  the  San  Francisco  Police  Department,  of  the 
state  enunciated  policy  regulating  arrests  for  misdemeanor 
offenses.   I  am  advised  by  the  San  Francisco  Police  Department 
that  rules  and  regulations  governing  use  of  misdemeanor  citations 
consonant  with  the  state  legislation  are  now  being  adopted. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
HLC  City  Attorney 


Letter  Opinion  No.  6C-55 


July  1,  1968 


Honorable  Dorothy  von  Beroldingen 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Jurisdiction  of  Board  of  Supervisors 
to  Amend  Administrative  Provision 
of  Annual  Salary  Ordinance 

Dear  Supervisor  von  Beroldingen: 

This  is  to  confirm  the  oral  advice  given  you  at  the 
Finance  Committee  meeting  held  I^ednesday,  June  26,  196C,  that  the 
Board  of  Supervisors  could  legally  adopt  the  ordinance  amending 
the  salary  standardization  ordinance  with  relation  to  extended 
work  weeks,  your  File  No.  270-67-2,  and  make  such  change  effective 
during  the  fiscal  year  196G-69. 

The  change  proposed  by  the  pending  ordinance  concerns 
solely  the  administrative  provisions  of  the  salary  standardization 
ordinance  and  does  not  change  the  schedule  of  compensations  set 
forth  in  that  ordinance.   Any  change  in  the  schedule  of  compensations 
could  not  be  effective  until  the  fiscal  year  1969-70. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
'"^  City  Attorney 


Letter  Opinion  No.    68-56 


July   2,    1968 


Mr.  Harry  Albert,  Assistant 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Subject:   Effect  of  June  4,  1968  Amendment  to 

Section  145  of  Charter  on  Eligible  List 
now  in  Effect  for  Fire  Department 

Dear  Mr.  Albert: 

This  is  in  answer  to  your  letter  of  June  28,  1968,  in 
which  you  ask  the  effect  of  an  amendment  to  Charter  Section  145 
on  the  appointment  of  H2  Firemen  from  an  existing  list  of  eligibles. 

Section  145  of  the  Charter  was  amended  by  the  electorate 
on  June  4,  1968,  and  ratified  on  June  26,  1568,  to  change  the  maxi- 
mum age  for  appointment  to  the  uniformed  force  of  the  Fire  Depart- 
ment from  age  35  to  age  32.   There  is  at  present  a  list  of 
eligibles  which  was  adopted  on  July  17,  1967.   There  are  eligibles 
_  on  this  list  who  are  more  than  32  years  of  age  but  less  than  35 
^  years  of  age.   Your  question  asks  whether  or  not  the  eligibles 
over  32  years  of  age  are  now  disqualified  for  appointment. 

Section  145  deals  with  qualifications  and  tests  for  city 
civil  service  positions  including  the  uniformed  forces  of  the  Fire 
Department.   At  the  time  the  examination  in  question  was  held  and 
at  the  time  the  list  of  eligibles  was  adopted  the  applicants  met  all 

»the  qualifications  as  then  existed  under  the  Charter.   Those  now  on 
the  list  have  acquired  a  right  to  be  appointed  to  the  Fire  Department 
pursuant  to  the  qualifications  required  of  them.   To  determine  that 
they  may  not  now 'be  appointed  would  be  depriving  them  of  this  right 
and  giving  a  retroactive  application  to  the  amendment. 

I  am,  therefore,  of  the  opinion  that  the  amendment  should 
be  construed  to  be  effective  prospectively  and  apply  to  all  exami- 
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nations  held  after  the  effective  date  of  this  amendment,  and  not 
to  the  list  already  established. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


» 


Letter  Ooiaion  No.  CL-!;7 


July  C,  1S6L 


Hr.  Lyle  J.  O'Connell 
Executive  Oirector 
Health  Service  System 
45  3  Mc/llister  Street 
San  Francisco,  California 

Subject:   Decision  of  Health  Service  Board 
on  Employee's  A^speal  Final 

Dear  Mr.  O'Coanell: 

I  have  your  request  for  an  opinion  as  to  the  legality 
of  the  denial  of  reooening  an  aopeal. 

The  point  in  the  proceedings  at  which  the  decision  of  an 
administrative  agency  becomes  final  and  beyond  the  oov;er  of  the 
agency  to  modify  is  dependent  upon  the  le£;islative  scheme  by  x/hich 
its  pox^7er  is  conferred.   (See  Olive  Proracion  Prop^rar.'  Committee  v. 
Ap.ricultural  Proration  Commission.  17  Cal.'.'d  204:  Lindell  Co.  v. 
Board  of  Permit  Appeals,  2.3  Cal.?d  303.) 

It  is  generally  held  that  an  pgency  such  as  the  Health 
Service  Board  exhausts  its  jurisdiction  v^hen  it  announces  its  deci- 
sion in  the  absence  of  a  statutory  or  charter  provision  autnorising 
reconsideration. 

The  pov/ers  of  the  Health  Service  Board  are  derived  from 
the  Charter  of  the  City  and  County  of  Can  Francisco,  Sections  17?. 1, 
et  seq.   Pursuant  to  said  Caarter  provisions,  the  Health  Service 
Board  has  heretofore  enacted  certain  T.ules  and  P^e^ulations  dated 
Jecember  1,  IS 66.   Part  1,  Subdivision  E  is  entitled  Appeals  Coni- 
mittee.   Pursuant  to  said  section  the  men.ber  involved  in  the  instant 
matter  had  his  appeal  heard  by  said  Committee  and  said  Committee 
thereafter  made  its  recommendation  to  the  full  Board, 

Said  section  of  the  Pvules  and  Regulations  provides,  in 
part,  that: 

'The  full  Board  shall  retain  the  right  to 
approve  any  recommendation  or  to  decline  the 
recommendation.   Any  niember  dissatisfied  with  the 
Committee's  recommendation  shall  retain  the  ri^ht 
to  appeal  to  the  full  Board." 
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Said  appeal,  having  been  heard  by  the  full  Board,  you 
are  advised  that  when  the  decision  of  the  full  Board  was  announced, 
the  Health  Service  Board  exhausted  its  jurisdiction  and  has  no 
further  power  to  rehear  the  matter. 

In  conclusion  I  advise  you  that  the  Health  Seirvice  Board 
does  not  have  authority  to  reopen  the  appeal  heretofore  heard  by 
it  in  the  instant  matter. 

Very  truly  yours, 


THOliAS  M.    O'CONNOll 
DKN  City  Attorney 


Letter  Opinion  Mo.  18- 50 


July  10,  10  38 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Sunervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Documentary  stamp  tax:  computation; 
deduction  for  liens  and  encumbrances 
not  removed  at  time  of  sale 

Dear  Mr.  Dolan: 

Reference  is  made  to  the  letter  in  V7hich  you  state  that 
Supervisor  von  Beroldingen  requested  my  opinion  as  to  whether  or 
not  the  imposition  of  a  documentary  stamp  tax  based  upon  the  pur- 
chase price  of  real  property  without  deducting  the  amount  of  any 
lien  or  encumbrance  thereon  V70uld.  be  valid. 

Ordinance  No.  315-57  entitled  "'San  Francisco  Documentary 
Stamp  Tax  Ordinance,''  providing  for  the  raising  of  additional 
revenue  by  the  imposition  of  a  documentary  stamp  tax  on  the  sale 
of  real  property,  was  adopted  by  the  Board  of  Supervisors  on 
December  7,  1957,  :o  become  effective  January  1,  1958.   Section  1 
of  the  ordinance  provides  that  it  is  adopted,  pursuant  to  autnori- 
zation  contained  in  Part  5.7  (commencing  with  Section  11901)  of 
Division  2, of  the  Revenue  and  Taxation  Code  (formerly  entitled 
Documentary  Stamp  Act,  now  entitled  Documentary  Transfer  Tax  Act), 
Subsection  (a)  of  Section  11911  of  the  Revenue  and  Taxation  Code 
provides  as  follov/s: 

"The  board  of  supervisors  of  any  county  or  city 
and  county  Ly  an  ordinance  adopted  pursuant  to  this 
part,  may  impose,  on  each  deed,  instrujnent,  or  writing 
by  which  any  lands,  tenements  or  other  realty  sold 
V7ithin  the  county  shall  be  granted,  assigned,  trans- 
ferred or  otherwise  conveyed  to,  or  vested  in,  the 
purchaser  or  purchasers,  or  any  other  person  or  persons, 
by  his  or  their  direction,  when  tiie  consideration  or 
value  of  the  interest  or  property  conveyed  (exclusive 
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of  the  value  of  any  lien  or  encumbrance  remaining 
thereon  at  the  time  of  sale)  exceeds  one  hundred 
dollars  ($1':^0)  a  tax  at  the  rate  of  fifty-five  cents 
($0.55)  for  each  five  hundred  dollars  ($500)  or  frac- 
tional part  thereof.'" 

The  precise  language  of  Section  11^11  of  the  Revenue  and 
Taxation  Code  as  far  as  applicability  to  transfers  of  real  estate, 
the  rate  of  tax  and  the  provision  "(exclusive  of  the  value  of  any 
lien  or  encumbrance  remaining  thereon  at  the  time  of  sale)''  is 
repeated  in  Section  '?  of  Ordinance  315-57.   It  is  derived  from  and 
is  substantially  the  same  as  the  language  contained  in  former 
Section  4351  of  the   Internal  Revenue  Code  of  1954  (25  USC  4351). 
The  federal  interpretation  of  the  rate,  applicability  and  computa- 
tion of  the  tax  is  contained  in  Treasury' Regulations  47.4351-l(b) 
(2  5  CFR  47. 4351-1  (b))  which  provides  in  part  as  follovrs: 

■  In  determining  the  amount  of  the  consideration  of  the 
net  value  of  the  realty  conveyed,  only  the  amount  of 
the  liens  and  encumbrances  on  the  property  existing 
before  the  sale  and  not  removed  thereby  may  be  deducted. 
Thus,  for  exam^rle,  taxes  or  assessments  which  are  liens 
on  the  property  before  the  sale  and  are  not  paid  at  the 
time  of  sale  are  deductible." 

An  illustration  of  the  application  of  said  provision  is 
contained  in  34  Am.  Jur.  2d,  Federal  Taxation,  1958  edition,  Sec- 
tion 8S17,  which  states  as  follows: 

"Illustration:   Where  property  is  sold  for  $4,000 
subject  to  a  $2,000  mortgage,  the  basis  for  the  calcu- 
lation of  the  stamp  tax  is  $2,000.   On  the  other  hand, 
v/here  property  is  sold  for  $4,0'^0,  the  seller  taking 
$2,000  in  cash  and  a  purchase  money  mortgage  for  the 
remaining  $2,000,  the  entire  consideration,  or  $4,000, 
is  the  basis  for  the  calculation  of  tax.'' 

VJhile  it  is  true  that  the  Federal  Documentary  Stam.p  Tax 
was  repealed  as  of  January  1,  IC^O  (Section  4'^l(b),  lf^55  Excise 
Tax  Act),  "it  is  reasonable  to  assume  taat  the  legislature  intended 
that  the  federal  construction  of  the  language  used  be  continued.'" 
(Opinions  of  the  Attorney  General 51,   at  page  52,  also  page  57). 
In  addition  Section  14  of  the  Documenrary  Tax  Ordinance  specifi- 
cally provides  that  in  the  administration  of  the  documentary  stamp 
■zax  interpretations  thereof  by  the  Internal  Revenue  Department 
shall  serve  as  a  guide. 
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I  therefore  conclude  t'lat  a  couri  in  construing  ;;he 
language  of  the  ordinance  would  apply  the  Coiranissioner  of  Internal 
Revenue's  interpretation  of  the  provision  iii  question  and  hold 
that  a  tax  based  upon  ihe  gross  consideration  or  value  without 
deducting  the  amount  of  liens  or  encumbrances  not  removed  by  the 
sale  vTould  be  held  invalid  and  contrary'  to  the  provisions  of 
Section  2  of  the  ordinance. 


However,  I  vjish  to  call  your  attention  to  Section  2  of 
the   Documentary''  S  :amp  Act  (now  known  as  Documentary  Transfer  Tax 
Act)  as  approved  and  filed  August  23,  1957  (Chapter  1332,  Stats. 
1957)  which  provides  as  follows: 

"No  city  or  county  shall  directly  or  indirectly 
impose  a  tax  on  transfers  of  real  property  which  is 
not  in  conformity  x^^ith  this  part.   "^Fart  ':.  7  of  Divi- 
sion 2  of  the  E.evenue  and  Taxation  Code  knoTvn  as  the 
Documentary  Stamp  Act. ]  As  used  in  this  section 
'city'  does  not  include  a  chartered  city  and  'county' 
does  not  include  a  city  and  county." 


city, 
5  and 
bound 
other 


San  Francisco  being  a  city  and  county  and  also  a  chartered 
having  complied  with  the  provisions  of  Article  X.I,  Sections 
3  of  the  California  Constitution,  would  therefore  not  be 
by  the  restrictions  on  rates,  applicability,  computation  or 
provisions  of  tie  enabling  legislation  heretofore  referred 
to.   It  vjould  appear  that  the  city  by  ordinance  could  adopt  any 
documentary/  stamp  tax  which  would  not  be  contrary  to  the  provisions 


of 


the  Constitution  or  Charter  (see  page  2 


my  Opinion  37- 7 -A, 
dated  March  3,  1917,  relating  to  the  povrers  of  the  City  and  County 
of  San  Francisco  in  regard  to  matters  of  raising  revenue). 


It  should  be  noted  that  there  are  a  great  variety  of 
transfer  taxes  in  many  states  of  the  Union.   The  most  common  are 
those  which  impose  a  tax  on  the  transfer  of  stock  or  on  mortgage 
recordings.   A  documentary  stamp  tax  is  one  of  the  methods  of 
imposing  a  tax  UT:on  transfers  and  recordings  and  the  Documencar}' 
Transfer  Tax  Act  is  merely  a  subdivision  of  tae  general  tax  on 
transfers,  applicable  only  to  instruments  evidencing  the  transfer 
of  title  to  real  property  by  sale. 


A  number  of  states  have  recently  adopted  realty  transfer 
taxes  effective  upon  the  expiration  of  the  federal  tax  on  convey- 
ances.  In  some  instances,  these  are  :'n  addition  to  other  transfer 
taxes.   The  rates  are  not  uniform  but  in  most  cases  follow  the 


former  federal 
of  $100.   The 


schedule  of  $0.55  per 


$5'^0 


of 


consideration  in  excess 


following  states,  like  California,  make  allowance 
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for  the  deduction  of  liens  or  encumbrances  V7a5-ch  are  not  removed, 
at  "rhe  time  of  sale:   Geor3ia,  Illinois,  Nevada,  Oklahoma  anc 
Virginia.   The  states  of  Arizona,  Colorado,  Connecticut,  Iowa, 
I'aine,  Michigan,  Nebraska,  New  Hampsaire,  Wor:h  Carolina,  Rhode 
Island,  South  Dakota  and  Vermont  appear  to  base  the  tax  upon  the 
full  consideration  or  value  of  the  property  conveyed  without 
allowing  for  the  deductions  of  liens  or  encumbrances  not  removed 
by  the  sale.   (Commerce  Clearing  House  State  Tax  Guide,  All  States 
Edition,  Section  5''.) 

As  aforesaid,  I  conclude  that  under  the  terms  of  the 
present  Documentary  Stamp  Tax  Ordinance  the  amount  of  any  lien  or 
encumbrance  not  removed  by  the  sale  must  be  deducted  from  the  full 
cash  value  in  deterrrinin^  the  amount  of  stamps  to  be  affixed,  to 
a  deed  or  other  instrument  evidencing  transfer  of  title  but  that 
the.   ordinance  can  be  amended  to  reflect  the  fu] 
the  property  icLthout  deductions. 


ill  cash  value  of 


You  are  so  advised. 


Very  truly  ^'ours , 


WRL 


THOFAS  M.  O'COmOR 
City  Attorney 


Letter  Opinion  No.  68-59 


July  30,  1963 


Honorable  Joseph  L,  Alioto 

Mayor 

200  City  Hall 

San  Francisco,  California 

Subject:   Effect  of  Reapportionment  Cases  on 

Section  18  of  Article  XI  of  California 
Constitution  Requiring  Two-Thirds  Vote 
of  Electorate  to  Incur  Municipal 
Bonded  Indebtedness 

Dear  Mayor  Alioto: 

This  is  in  response  to  your  letter  requesting  my  opinion 
as  to  the  possible  applicability  of  the  U,S»  Supreme  Court  rulings 
in  the  apportionment  cases  to  the  two-thirds  voting  requirement  on 
the  issuance  of  general  obligation  bonds. 

The  requirement  of  the  assent  of  two-thirds  of  the  elec- 
torate as  a  condition  to  the  incurring  of  an  indebtedness  or 
liability  by  a  municipality  exceeding  the  year's  income  and  revenues 
is  contained  in  Section  18  of  Article  XI  of  the  Constitution  of  the 
State  of  California,  which  section  reads  as  follows: 

"SEC.  18.   No  county,  city,  town,  township,  board  of 
education,  or  school  district,  shall  incur  any  indebted- 
ness or  liability  in  any  manner  or  for  any  purpose  exceed- 
ing in  any  year  the  income  and  revenue  provided  for  such 
year,  without  the  assent  of  two-thirds  of  the  qualified 
electors  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,  nor  unless  before  or  at  the  time  of  incur- 
ring such  indebtedness  provision  shall  be  made  for  the 
collection  of  an  annual  tax  sufficient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due,  and  also  provision 
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to  constitute  a  sinking  fund  for  the  payment  of  the 
principal  thereof,  on  or  before  maturity,  which  shall 
not  exceed  40  years  from  the  time  of  contracting  the 
same;  provided,  however,  anything  to  the  contrary 
herein  notwithstanding,  when  two  or  more  propositions 
for  incurring  any  indebtedness  or  liability  are  sub- 
mitted at  the  same  election,  the  votes  cast  for  and 
against  each  proposition  shall  be  counted  separately, 
and  when  two- thirds  of  the  qualified  electors,  voting 
or.  ar^y  one  of  such  propositions,  vcre  in  favor  th-are- 
of,  such  proposition  shall  be  deemed  adopted." 

Provisions  directly  comparable  to  the  provisions  of  Sec- 
tion 18  of  Article  XI  delegating  to  a  minority  of  voters  the  power 
to  defeat  measures  relating  to  the  incurrence  of  bonded  indebtedness 
by  public  bodies  are  found  in  the  constitutions  of  most  of  the 
states  and  in  inumerable  statutes  throughout  the  United  States. 
Also  related  and  also  indicative  of  the  scope  of  the  entrenchment 
in  our  political  system  of  the  power  of  a  minority  of  legislators 
or  of  the  electorate  to  defeat  measures  in  the  proposed  enactment 
of  legislation  or  the  taking  of  governmental  action  are  6  provisions 
of  our  federal  constitution,  25  of  our  state  constitution,  20  of  our 
San  Francisco  Charter,  and  uncounted  but  numerous  provisions  of  our 
state  statutes,  all  allowing  a  minority  vote  to  defeat  proposed 
governmental  legislation  or  action. 

Constitutional  or  statutory  provisions  requiring  more  than 
a  majority  vote  as  a  condition  for  the  incurrence  of  bonded  indebted- 
ness by  municipalities  have  been  considered  by  the  Supreme  Court  of 
the  United  States  and  by  the  Supreme  Courts  of  various  states, 
including  the  Supreme  Court  of  the  State  of  California,  and  have 
been  uniformly  sustained  and  enforced  by  these  courts.   (See,  for 
example:   Carroll  County  y.  Smith,  28  L.Ed.  517;  Montgomery  County 
Fiscal  Court  v.  Trumble,  47  S.W.  773;  Bauch  v.  City  of  Ca'oool, 
148  S.W.  1003;  Whiting  Co.  v  City  of  Burlin,<>ton,  175  A.  35;   Waup.h 
V.  Shirer,  et  a"l..  249  N.W.  246;  Varney  v.  City~of  Albuquergu-?, 
55  P. 2d  40;  Robb  y.  Citv  of  Tacoma,  28  P. 2d  327;  City  of  Santa  Cruz 
V.  Wykes,  202  F.  357:  San  Francisco  Gas  Co.  v.  Brickwedel,  S2  Cal , 
641;  Bradford  v.  City  and  County,  112  Cal.  537;  Law  v.  San  Francisco, 
144  Cal.  384;  In  re  Pfahler,  i3Q  Cal,  71;  and  City  of  Palm  Springes 
V.  Ringwald.  52  Cal. 2d  6Z0.) 

In  the  case  of  Whiting  County  v.  City  of  Burlinp.ton,  supr^i, 
the  Supreme  Court  of  the  State  of  Vermont  pointed  out  that  the 
common  law  rule  is  that  an  act  is  valid  if  passed  by  a  majority  of 
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the  members  of  the  constituent  body  of  the  municipal  corporation 
voting  on  it  but  that  such  rule  can  be  modified  by  charter,  statu- 
tory or  constitutional  provision  providing  otherwise.   The  court 
allowed  an  injunction  to  restrain  the  city  from  issuing  bonds  for 
public  improvemants  as  they  were  not  authorized  by  two-thirds  vote 
of  the  legal  voters  voting  on  the  proposition  as  required  by  state 
law  although  the  favorable  vote  constituted  a  majority  of  such 
voters. 

The  Supreme  Court  of  Iowa  in  the  case  of  Waugh  v,  Shirer, 
et  al . ,  supra,  sustained  a  statute  requiring  a  sixty  percent  vote 
to  authorize  a  county  bond  issue  as  against  the  contention  that  it 
violated  provisions  of  the  state  constitution  prohibiting  the 
granting  of  special  privileges  to  certain  citizens  or  classes  of 
citi.'iens  and  providing  that  political  power  is  inherent  in  the 
people.   With  reference  to  the  federal  constitution,  the  court 
merely  noted  at  page  248:   "It  is  not  claimed  by  the  appellant  that 
the  federal  constitution  in  any  way  prohibits  the  enactment," 

In  none  of  the  foregoing  cases  does  it  appear  from  the 
reported  decisions  that  the  constitutional  or  statutory  provisions 
requiring  more  than  a  majority  vote  to  authorize  the  incurring  of 
bonded  indebtedness  were  attacked  under  the  equal  protection  clause 
of  the  14th  Amendment  of  the  United  States  Constitution  so  the 
essential  question  is  whether  the  uniform  judicial  recognition  and 
enforcement  of  these  provisions  prior  to  the  reapportionment  cases 
can  now  be  said  to  be  abrogated  and  overruled  by  the  principles  of 
law  affirmed  in  these  cases. 

The  main  reapportionment  cases  are  Baker  v.  Carr,  7 
L,Ed,2d  663;  Gray  v.  Sanders,  9  L,Ed.2d  821;  Reynolds  v,  Sims,  12 
L.Ed, 2d  506;  WMCA,  Inc.  v.  Lomenzo,  12  L.Ed.2d  5o8;  Marylln^  Com- 
mittee V.  Tawes,  12  L.Ed. 2d  595;  Davis  v.  Mann,  12  L.Ed. 2d  609; 
Roman  v.  Smcock,  12  L,Ed.2d  620;  and  Lucas  v.   Forty-Fourth 
General  Assembly  of  the  State  of  Colorado,  12  L.Ed, 2d  €3J~. 

Involved  in  each  of  the  cases  was  the  constitutionality 
under  the  U.S.  Constitution  of  representative  per  population  plans 
provided  by  state  laws  and  in  each  case  the  plan  was  held  to  be 
unconstitutional  as  violative  of  the  equal  protection  clause  of  the 
14th  Amendment  because  of  disparities  between  representation  and 
population. 

Illustrative  of  the  factual  situations  in  each  of  the 
cases  was  that  presented  in  the  case  of  Reynolds  v.  Sims,  supra, 
which  involved  three  apportionment  plans  of  the  State  of  Alabama, 
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each  of  which  the  court  held  unconstitutional.   Each  plan  provided 
for  a  106  member  state  house  of  representatives  and  gave  at  least 
one  representative  to  each  of  Alabama's  67  counties  distributing  the 
remaining  39  seats  so  that  (1)  under  the  existing  Alabama  plan  25.7 
percent  of  the  state's  population  lived  in  counties  which  could 
elect  a  majority  of  the  houf/e  while  oopuiation-per- representative 
disparities  ranged  from  6731  to  104,767;  (2)  under  a  proposed  con- 
stitutional amendment  43  percent  of  the  state's  population  would 
live  in  counties  electing  a  majority  of  the  house  and  a  population- 
per-representative  disparity  would  range  from  10,726  to  42,303;  and 
(3)  under  standby  legislation  37  percent  of  the  state's  total  popu- 
lation would  live  in  counties  electing  a  majority  of  the  house  and 
population-per~represeutative  disparities  would  range  from  under 
20,000  to  over  52,000.   Similar  disparities  resulted  in  the  state 
senate  under  the  plans. 

Neither  in  the  case  of  Reynolds  v.  Sims,  supra,  nor  in 
the  other  apportionment  cases  was  the  precise  question  herein  con- 
sidered involved  or  discussed  by  the  court,  either  directly  or  by 
way  of  dicta.   The  court  in  Reynolds  v.  Sims,  however,  did  note  as 
one  of  the  reasons  for  court  jurisdiction  and  action  on  reappor- 
tionment that  it  took  three- fifths  of  the  members  of  both  houses  of 
the  legislature  to  adopt  an  amendment  to  the  state  constitution, 
thus  giving  a  veto  power  to  a  minority  of  the  legislature.  The 
court  apparently  found  no  constitutional  objection  to  this  provi- 
sion of  the  Alabama  State  Constitution  nor  to  comparable  provisionj 
of  the  Constitutions  of  the  State  of  Delaware  (Roman  v.  Sincock, 
supra,  pp.  623,  625,  630)  and  the  State  of  Maryland  (I^ryland 
Committee  v.  Tawes.  supra,  pp.  595,  604), 

Statements  consisting  of  broad  generalizations  made  by 
the  court  in  the  course  of  the  decisions  relating  to  one  man-one 
vote,  majority  vote,  dilution  of  votes,  debasing  of  votes  and 
weighting  of  votes  must  be  considered  and  interpreted  in  light  of 
the  contextual  framework  of  the  matters  before  the  court,  as  well  as 
in  the  light  of  the  specific  examples  furnished  by  the  court  as 
areas  where  the  generalizations  would  have  concrete  application. 
Directly  involved  in  the  cases  were  dilution  of  the  value  of  a  vote 
by  reason  of  residence  which  the  court  held  constituted  "invidious 
discrimination"  in  violation  of  equal  protection  of  law  guaranties 
under  the  14th  Am.endment .   Other  examples  given  by  the  court  where 
such  invidious  discrimination  would  pertain  are  where  there  would 
be  denial  or  dilution  of  a  vote  by  reason  of  factors  of  race, 
occupation,  sex,  or  economic  status.   The  court  further  pointed  out 
in  Pveynolds  v,  Sims,  supra,  that  the  test  of  invidious  discrimina- 
tion would  not  be  applied  to  an  indefinite  mass  of  citizens  but  that 
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it  must  be  directed  against  the  individual  rights  of  certain  citi- 
zens or  classes  of  citizens.   Thus,  the  court  states  at  page  527: 

"A  predominant  consideration  in  determining  whether 
a  State's  legislative  apportionment  scheme  constitutes 
an  invidious  discrimination  vioJ.Jtive  of  rights  asserted 
under  the  Equal  Protection  Clause  is  that  the  rights 
allegedly  impaired  are  individual  and  personal  in  nature. 
As  stated  by  the  Court  in  United  States  v.  Bathgate,  246 
US  220,  227,  62  L  ed  676,  680.  38  S  Ct  269,  '[t]he  right 

to  vote  is  personal ^hile  the  result  of  a 

court  decision  in  a  state  leginlative  apportionment 
controversy  may  be  co  require  tr.e  restructuring  of  the 
geographical  distribution  of  seats  in  a  state  legislature, 
the  judicial  focus  must  be  ocucentrated  upon  ascertaining 
whether  there  has  been  any  discrimination  against  certain 
of  the  State's  citizens  which  constitutes  an  impermissible 
impairment  of  their  constitutioaa].ly  protected  right  to 
vote.   Like  Skinner  v.  Oklahoma,  316  US  535,  86  L  ed  1655, 
62  S  Ct  1110,  such  a  case  'touches  a  sensitive  and  important 
area  of  human  rights,'  and  'involves  one  of  the  basic  civil 
rights  of  man,'  presenting  questions  of  alleged  'invidious 
discriminations  .  .  .  against  groups  or  type  of  individuals 
in  violation  of  the  constitutional  guaranty  of  just  and 
equal  laws.'   316  US,  at  536,  541,  86  L  ed  at  1657,  1660." 

After  consideration  of  the  factual  matters  involved  in  the 
reapportionment  cases  and  the  tests  set  forth  by  the  court  for  a 
finding  of  invidious  discrimination  under  the  14th  Amendment,  I 
must  conclude  that  these  cases  are  not  apposite  in  considering  the 
constitutionality  of  Article  XI,  Section  18,  of  the  California 
Constitution  under  the  federal  constitution. 

Section  18  of  Article  XI  is  a  uniform,  general  law  indis- 
criminately applicable  to  all  the  citizens  of  the  political  subdi- 
visions mentioned  in  the  section.   In  voting  on  a  proposal  to  incur 
a  bonded  indebtedness  under  the  section,  each  elector  is  entitled 
to  vote  for  or  against  the  proposition  and  his  vote  is  counted  as 
one  vote  either  for  or  against.   The  individual  citizen  who  votes 
in  the  affirmative  on  one  bond  proposal  may  vote  in  the  negative  on 
another  proposal  and  experience  shows  that  when  there  is  more  than 
one  bond  proposition  on  the  ballot  the  same  citizen  who  has  voted  in 
the  affirmative  on  one  proposal  has  voted  in  the  negative  on 
another  proposal. 

Although  in  the  final  vote  count  the  negative  vote  has 
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greater  weight  than  the  affirmative  vote  in  effecting  the  result 
and  a  minority  vote  can  defeat  the  proposal,  there  has  been  no 
discrimination  either  in  the  law  or  in  the  balloting  process  against 
types  or  groups  of  individuals  and  there  has  been  no  denial  or 
dilution  of  vote  by  reason  of  factors  of  residence,  race,  sex, 
occupation,  economic  status,  or  any  other  like  concurrent  factor. 
Thus,  there  has  been  no  invidious  discrimination  against  the 
individual  rights  of  certain  citizens  or  classes  of  citizens  within 
the  scope  and  meaning  of  the  reapportionment  cases  and  there  has 
been  no  denial  otherwise  of  any  constitutional  right  of  a  citizen 
under  the  14th  Amendment  as  there  is  no  federal  constitutional  right 
in  the  citizens  of  a  municipality  to  incur  a  municipal  bonded 
indebtedness  or  to  have  such  an  indebtedness  incurred  by  a  majority 
vote  or  in  any  particular  way.   The  municipal  government  and  its 
constituent  electorate  have  only  limited  powers  derived  from  the 
people  of  the  state  through  their  constitution  and  subject  to  their 
control  under  that  fundamental  law.   Thus,  in  the  case  of  In  Re 
Pfahler,  supra,  the  Supreme  Court  of  the  State  of  California 
pointed  out  as  follows: 

"It  is  clearly  a  question  of  local  policy  with  each  state 
what  shall  be  its  various  political  subdivisions  for 
purposes  of  internal  government,  and  what  shall  be  the 
extent  and  character  of  the  powers  of  those  subdivisions 
and  the  manner  of  their  exercise.   The  power  of  a  state 
in  such  matters  is  absolute.   (See  Claiborne  v.  Brooks. 
Ill  U.S.  400,  [4  Sup.  Ct.  489];  Forsyth  v.  Hammond. 
166  U.S.  506,  [17  Sup.  Ct ,  665] .1   where  the  authority 
of  the  electors  of  a  municipality  or  other  subdivision 
of  a  state  to  directly  legislate  in  a  matter  of  purely 
local  concern  is  denied  by  a  state  court,  it  is  denied 
solely  upon  the  ground  that  the  state  constitution  or 
statutes  forbid  the  exercise  of  such  power,  as  in 
Elliott  V.  Detroit,  121  Mich.  611,  [84  N.W.  820],  and 
many  cases  cited  by  petitioner.   (See  Cooley  on  Consti- 
tutional Limitations,  7th  ed .  pp.  165,  166;  Dillon  on 
Municipal  Corporations,  sec.  44  and  note.)   The  extent 
to  which  the  people  of  a  municipality  shall  be  allowed 
to  directly  participate  in  the  governmental  function 
of  legislating  therefor  in  local  or  municipal  affairs 
is  therefore  purely  a  question  of  state  policy,  in  the 
determination  of  which  the  state  is  not  restricted  by 
any  provision  of  the  federal  constitution.   In  thus 
speaking  of  the  state,  we  mean  not  the  legislature  of 
the  state,  or  the  executive,  or  the  judiciary,  but  the 
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entire  body  of  the  people,  who  together  form  the  body 

politic,  known  as  the  'state.'   (Panhallow  v.  Doane's 

Adtnr..  3  Ball.  93,  [Fed  Cas.  No,  10,92^1  ;  Brown  v. 

State,  5  Colo.  499.)"  

In  the  case  of  Whiting  County  v.  City  of  Bv.rlington, 
discussed  supra,  the  court  noted  that  the  city  did  not  have  an 
implied  charter  right  to  a  majority  vote  as  a  municipal  corporation 
in  Vermont  was  a  creature  of  the  legislature  possessing  only  such 
powers  or  rights  as  were  expressly  granted  to  it  by  the  legislature 
or  as  clearly  implied  in,  or  incident  to,  those  expressly  granted. 

This  limited  nature  of  the  power  in  the  citizens  of  a 
municipal:'.ty.  with  reference  to  their  municipal  government  also  found 
expression  in  the  reapportionment  case  of  Reynolds  v.  Sims,  supra, 
page  535,  wherein  the  court  states  as  follows! 

"Political  subdivisions  of  States--counties,  cities, 
or  whatever- -never  were  and  never  have  been  considered 
as  sovereign  entities.   Rather,  they  have  been  tradi- 
tionally regarded  as  subordinate  government  instrumen- 
talities created  by  the  State  to  assist  in  the  carrying 
out  of  state  governmental  functions.   As  stated  by  the 
Court  in  Hunter  v.  City  of  Pittsburgh,  207  US  161,  178, 
52  L  ed  151,  159,  28  S  Ct  40,  these  governmental  units 
are  'created  as  convenient  agencies  for  exercising  such 
of  the  governmental  powers  of  the  State  as  may  be 
entrusted  to  them,'  and  the  'number,  nature  and  duration 
of  the  powers  conferred  upon  [them]  .  ,  .  and  the  terri- 
tory over  which  they  shall  be  exercised  rests  in  the 
absolute  discretion  of  the  State.'" 

Also  see  the  case  of  Detroit  Edison  Co.  v.  To\^mship  School 
Dist.,  378  F.2d  225  (1967) (Cert.  Den.  389  U.S.  932)  wherein  it  was 
alleged,  inter  alia,  that  a  statute  which  permitted  annexation  and 
debt  assumption  proceedings  was  violative  of  due  process  and  equal 
protection  clauses  of  the  14th  Amendment  because  the  individual 
plaintiffs  were  denied  the  right  to  vote  in  an  annexation  proposal 
and  their  voting  power  was  debased  and  diluted  because  they  were 
compelled  to  vote  in  common  with  other  adversely  interested  electors 
on  a  debt  assumption  issue.   The  court,  after  noting  the  power  of 
governmental  control  of  the  state  over  its  political  subdivisions, 
stated  (p.  229): 

"With  respect  to  the  annexation  issue,  plaintiffs' 
reliance  on  the  relatively  recent  apportionment  cases 
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is  misplaced.   The  Court  in  Reynolds  v.  Sims,  377  U,S. 
533,  554,  84  S.Ct.  1362,  1378.  12  L,Ed.2d  506  (1954), 
for  example,  recognized  that  'all  qualified  voters 
have  a  constitutionally  protected  right  to  vote' 
(referring  of  course  to  the  right  to  vote  for  a 
'candidate  of  one's  choice'  in  a  'representative 
government'  system),  and  thus  the  Court,  relying  on 
the  equal  protection  concept,  limited  the  states' 
power  to  disregard  population  in  defining  political 
boundaries  for  election  purposes.   However,  as  the 
District  Court  noted,  the  reapportionment  cases 
'create  no  constitutional  rights  in  affected  citizens 
concerning  the  procedure  for  creating  or  altering' 
any  type  of  state  district.   The  judgment  of  the 
District  Court  with  respect  to  the  annexation  issue 
will  hereinafter  be  affirmed;  ..." 

With  respect  to  the  debt  assumption  issue  the  court 

affirmed  the  lower  court's  holding  that  the  proceedings  did  not 

abridge  any  substantive  rights  secured  to  plaintiffs  by  the  federal 
constitution. 

The  conclusion  that  the  two-thirds  vote  requirement  of 
Article  XI,  Section  18  does  not  violate  the  14th  Amendment  of  the 
Constitution  of  the  United  States  finds  direct  support  in  the 
recently  decided  case  (February  5,  1968)  of  New  Mexico  v.  The  State 
Canvassing  Board,  437  P. 2d  143  (Advance  Sheets;.   In  that  case,  the 
court  held  that  a  New  Mexico  constitutional  requirement  of  a  two- 
thirds  vote  in  each  county  of  the  state  to  amend  constitutional 
provisions  relating  to  elective  franchises  was  unconstitutional 
under  the  one  person-one  vote  principle  in  view  of  wide  disparities 
in  the  populations  of  the  counties.   However,  with  reference  to  the 
added  requirement  that  the  proposed  amendment  be  ratified  by  "at 
least  three-fourths  of  the  electors  voting  in  the  whole  state," 
analogous  to  the  question  we  are  now  considering,  the  court  stated 
as  follows: 

"Having  disposed  of  the  problem  of  the  requirement  of 
a  two-thirds  vote  in  every  county  we  next  note  the 
question  of  whether  there  was  compliance  with  the 
requirement  of  ratification  by  at  least  three-fourths 
of  the  electors  voting  in  the  whole  state.   No  serious 
attack  is  made  on  the  constitutionality  of  this  pro- 
vision." 

The  court  then  went  on  to  apply  the  three- fourths  vote 
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requirement  holding  that  it  merely  applied  to  those  voting  on  the 
particular  amendment  rather  than  to  all  those  voting  at  the  election, 

It  is  not  set  forth  in  the  decision  what  the  constitu- 
tional objections  were  that  the  court  did  not  consider  serious  but 
it  is  clear  that  the  constitutional  principles  pronounced  in  the 
reapportionment  cases  were  directly  before  the  court  when  it  upheld 
and  applied  the  thrae-fourth  or  more  than  a  majority  vote  require- 
ment of  all  the  people  of  the  state  to  ratify  the  constitutional 
amendment , 

I  am  convinced  that  there  would  be  the  same  judicial 
result  in  a  court  attack  on  the  constitutionality  of  Article  XI, 
Section  18  based  on  the  apportionment  cases  and  that  the  majority 
principle  that  would  be  recognized  and  applied  in  such  case  would 
be  the  will  of  the  majority  of  all  the  people  of  the  state  as 
expressed  in  the  adoption  of  the  constitutional  limitation. 

You  are  accordingly  advised  in  direct  answer  to  your 
question  that  it  is  my  opinion  that  the  rulings  in  the  apportion- 
ment cases  have  no  applicability  to  the  two-thirds  voting  require- 
ment on  bonds  provided  for  in  Section  18  of  Article  XI  of  our  state 
constitution. 

Very  truly  yours. 


THOi^S   M.    O'CONNOR 
TJB  City  Attorney 


Letter  Opinion  No.  60-60 


August  7,  1960 


Mr.  Robert  J.  Dolan 

Cler':'-  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Legality  of  expenditure  of  public 

funds  to  relocate  persons  displaced 
by  redevelopment  projects  to  housing 
accommodations  out  of  the  Cit^^ 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  for  an  opinion 
submitted  by  Supervisor  Dorothy  von  Beroldingen,  which  request 
poses  the  following  questions: 

1.  The  legality  of  relocating  people  displaced  by  rede- 
velopment and  other  governmental  projects  to  hous5.ng  accommodations 
outside  the  boundaries  of  tlie  City  and  County  of  San  Francisco,  and 

2.  The  authority  of  the  Board  of  Supervisors  to  expend 
public  funds  to  accomplish  the  relocation  of  such  persons  outside 
of  San  Francisco. 

The  questions  v/ill  be  answered  in  the  order  presented. 

At  the  present  time  authority  for  relocating  persons 
displaced  by  redevelopment  projects  is  vested  in  the  Redevelopment 
Agency  pursuant  to  Article  ?,  Chapter  4,  of  the  Community  Redevel- 
opment Lav7,  beginning  with  Section  33410  and  ending  with  Section 
33415.   As  you  are  aware,  the  Redevelopment  Agency  is  a  State 
agency  functioning  under  Ctate  law  to  fulfill  State  purposes.   The 
powers  of  the  Redevelopment  Agency  are  derived  from,  the  Redevelop- 
ment Law  found  at  Chapter  2,  Division  24,  of  the  'lealth  and  Safety 
Code  beginning  with  Section  33100.   (See  Fellom  v.  Redevelopment 
Agency  (1950),  157  Cal.  App.  2d  243.)   A'fter  the  adoption  of  a 
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Pedevelopment  Plan  by  the  Board  of  Supervisors  and  receipt  of  the 
plan  by  the  Agency,  the  Agency  is  vested  with  responsibilitv  for 
carrying  out  the  plan  (Section  33372,  Health  and  Safety  Code).   The 
Agency  is  therefore  charged  with  the  duty  of  carrying  out  a  reloca- 
tion plan  within  the  redevelopment  survey  or  project  areas  (Section 
33411) . 

Pursuant  to  the  plan  permanent  housing  facilities  shall 
be  made  available  within  three  years  from  displacement  and,  pending 
the  construction  of  permanent  facilities,  adequate  temporary  housing 
shall  be  made  available  (Section  33412);  that  in  addition  the  Agency 
must  operate  a  rehousing  bureau  to  assist  the  site  occupants  in 
obtaining  adequate  temporary  or  permanent  housing,  with  authority  to 
incur  any  necessary  expenses  for  this  purpose  (Section  33414);  and 
an  agency  may  make  relocation  payments  to  persons,  including  fami- 
lies, business  concerns  and  others  displaced  by  a  redevelopment 
project  (Section  33415). 

The  following  definitions  paraphrased  in  part  are  helpful 
in  obtaining  a  resolution  of  the  questions  posed.   The  definitions 
contained  in  Article  1  govern  the  construction  of  the  Community 
Redevelopment  Law  (Section  33001);  'community'  means  a  city  and 
county  (Section  33002);  'public  body'  means  the  state  or  any  city, 
county,  district,  or  any  other  subdivision  of  the  state  (Section 
33004);  'legislative  body'  means  the  Board  of  Supervisors  (section 
33007) 5  the  territorial  jurisdiction'  of  a  redevelopment  agency  of 
a  city  is  the  territory  within  the  city  limits  of  the  community 
(Section  33120) . 

Reviewing  the  above  definitions  in  context  with  Article  S 
of  the  Community  Redevelopment  Law  providing  for  relocation  by  the 
Redevelopment  Agency  indicates  quite  clearly  an  intent  that  housing 
shall  be  available  in  the  community  at  the  time  of  their  displace- 
ment, and  since  the  Redevelopment  Agency's  territorial  limits  coin- 
cide with  that  of  the  City  and  County  of  San  Francisco  it  would 
appear  that  the  Agency  may  relocate  persons  only  within  the  City 
and  County  limits. 

This  is  further  strengthened  by  the  fact  that  Section 
33413  of  the  Community  Redevelopment  Law  was  repealed  in  1963  by 
the  State  Legislature  (Stats.  1963,  Chapter  1812,  Section  3).   The 
section  then  read  as  follows: 

'If  it  is  necessary  to  make  available  permanent  hous- 
ing facilities  for  displaced  occupants  in  such  county  out- 
side the  agency  undertaking  the  plan,  such  activity  shall 
be  subject  to  the  approval  of  the  governing  body  of  such 
county  or  of  the  city  in  which  the  housing  is  made  avail- 
able/^ 
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Only  one  California  case  has  construed  a  redevelopment 
plan  in  regard  to  its  relocation  procedures.   (See  oanguinetti  v. 
City  Council  of  Stockton  (1965),  231  Cal.  App.  2d  813.)   In"tTie 
SanguinettL  case,  supra,  the  court  held  that  a  relocation  plan 
providing  for  some  of  the  persons  in  the  project  area  to  be  re- 
located out  of  the  City  of  Stockton  was  valid,  but  it  would  appear 
from  the  record  that  the  redevelopment  plan  was  adopted  prior  to 
the  1963  amendment  repealj.ng  Section  33A13.   The  court  went  on  to 
say  that  persons  in  the  project  area  could  not  be  compelled  to  go 
where  the  agency  wants  them  to  or  into  quarters  which  the  agency 
has  made  available.   Freedom  of  choice  is  part  of  a  relocation  plan. 

The  Federal  regulations  in  the  Urban  Renewal  Manual,  spe- 
cifically Section  16-1,  provides  generally  that  families  and  indi- 
viduals shall  have  the  full  opportunity  of  occupying  housing  that  is 
decent,  safe  and  sanitary,  and  that  is  within  their  financijl  means 
and  in  a  reasonably  convenient  location.   The  regulations  also  use 
the  word  "community"  which  under  the  definition  of  the  Health  and 
Safety  Code  in  this  instance  would  mean  the  City  and  County  of  San 
Francisco . 

Pursuant  to  Section  33410  of  the  Health  and  Safety  Code 
the  Redevelopment  Agency  may  use  funds  derived  from  any  public 
source  to  carry  out  the  purposes  of  Article  9  of  che  Health  and 
Safety  Code  providing  for  relocation.   The  Board  of  Supervisors 
could  legally  supply  funds  to  the  Redevelopment  Agency  for  its  use 
in  supplementing  the  presently  adopted  relocation  plan.   Care  should 
be  exercised  in  appropriation  of  funds  to  express  a  clear  intent  by 
the  Board  of  Supervisors  that  this  is  a  supplement  and  not  a  plan  of 
the  Board  of  Supervisors  to  pay  the  moving  expenses  and  other  relo- 
cation costs  funded  by  the  Federal  government. 

Supplementing  additional  relocation  costs  by  providing 
funds  for  additional  aid  to  families  displaced  by  redevelopment 
activity  is  clearly  recognized  under  Federal  law.   The  only  proviso 
that  should  be  made  is  that  this  program  adopted  by  the  Board  of 
Supervisors  is  a  supplement  to  the  main  relocation  plan  and  not  a 
desire  or  an  intent  of  the  Board  to  pay  for  all  relocation  expense 
recognized  in  Title  42  U.S.C.  1465(c)(1). 

For  the  reasons  expressed  it  is  my  opinion  that  the  Rede- 
velopment Agency  is  charged  with  carrying  out  a  relocation  plan  from 
redevelopment  areas,  that  this  relocation  plan  shall  be  carried  out 
within  the  community,  i.e.,  the  territorial  limitations  of  the  City 
and  County  of  San  Francisco,  and  the  Board  of  Supervisors  may 
legally  supplement  the  relocation  plan  by  way  of  payments  for  rent 
assistance . 
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The  above  discussion  refers  to  the  relocation  of  people 
out  of  project  areas  of  the  Redevelopment  Agency.   The  relocation 
implementation  plan  which  the  Mayor  has  proposed  calls  for  a  sup- 
plement to  households  rather  than  paying  for  specific  relocation 
costs.   In  addition  it  provides  for  a  central  relocation  service 
for  displacement  by  other  governmental  activities  which  could  be 
carried  out  by  the  Agency.   It  should  be  clearly  pointed  out  that 
the  Federal  government  funds  relocation  costs  only  for  persons  dis- 
placed from  redevelopment  project  areas.   If  a  central  relocation 
service  is  desired,  the  most  efficient  method  of  achieving  that 
purpose  is  authorized  pursuant  to  the  Community  Redevelopment  Act 
by  Section  33135  quoted  as  follows: 

'  Relocation  of  persons  displaced  by  government  action . 

'"Upon  request  from  and  at  the  expense  of  any  public 
body,  an  agency  raay^  outside  any  survey  area,  with  the 
approval  of  the  legislative  body,  provide  (1)  relocation 
assistance  to  persons  displaced  by  governmental  action, 
and  (2)  aid  and  assistance  to  property  owners  in  connec- 
tion with  rehabilitation  loans  and  grants.' 

Under  this  section  the  Board  of  Supervisors  could  enter 
into  an  agreement  with  the  Redevelopment  Agency  and  pay  for  reloca- 
tion costs  caused  by  governmental  activity  other  than  redevelopment 
on  a  case  by  case  basis,  with  terms  to  be  agreed  upon  by  the  Board 
and  the  Agency.   Under  the  terms  of  this  statute  there  do  not  seem 
to  be  any  limitations  on  the  power  of  the  Board  of  Supervisors  to 
provide  for  housing  outside  of  the  City  and  County  of  San  Francisco. 

Section  2  of  the  Charter  provides  that  the  City  and  County 
of  San  Francisco  may  exericse  functions  or  maintenance  of  services 
outside  the  boundaries  of  the  City  and  County,  including  the  expend- 
iture of  fvnds  therefw:^  through  any  agency.   A  review  of  the  Charter 
does  not  provide  any  limitation  on  this  power  and  it  could  be  a 
proper  expenditure  of  funds  by  the  Board  of  Supervisors  to  provide 
for  relocation  other  than  redevelopment  outside  of  the  city  limits 
of  San  Francisco. 

In  summary,  you  are  advised  that  the  Board  of  Supervisors 
may  legally  supplement  the  relocation  program  of  the  Redevelopment 
Agency  and,  further,  the  Board  of  Supervisors  could  enter  into  an 
agreement  with  the  Redevelopment  Agency  to  provide  for  a  program  for 
relocation  of  persons  who  have  been  displaced  by  governmental  action. 

You  are  advised  accordingly. 

Very  truly  yours. 


jy^^  THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  S .  N.  Tatarian 

Director  of  Public  Wsrks 

260  City  Hall 

San  Francisco,  California  9^102 

Re:   Applicability  of  Municipal  Electrical 
Code  to  Furniture  Mart 

Bear  Mr.  Tatarian: 

I  am  in  receipt  of  your  recent  letter  inquiring  as 
to  the  applicability  of  the  Electrical  Code  of  the  City  and 
County  of  San  Francisco  to  sellers  of  electrical  items  in  the 
Furniture  Mart . 

You  have  made  particular  reference  to^Section  705 
of  the  Electrical  Code  which  provides  in  part:   "Every  person 
.  .  .  before  selling,  exposing  for  sale  or  offering  for  sale 
or  as  a  premium  or  gift,  any  electrical  material,  device  or 
appliance  designed  for  attachment  to  or  installation  in  or  on 
any  electrical  circuit  or  system  for  light,  heat  or  power,  shall 
pay  an  annual  fee  .  .  .  for  the  Inspection  of  such  material,  de- 
vices or  appliances.  .  .  ." 

Your  letter  indicates  that  the  sellers  of  electrical 
items  in  the  Furniture  Mart  contend  they  are  wholesalers  selling 
only  to  retailers  for  resale,  and  that  sales  are  not  made  to  the 
p-eneral  public.   Your  basic  Question,  therefore,  is  whether  the 
term  "sale"  as  used  in  our  electrical  Code  is  meant  to  apply  to 
wholesalers  who  sell  to  retailers,  as  well  as  to  retailers  who 
sell  to  the  general  public.   I  understand  that  there  is  no  ques- 
tion as  to  the  applicability  of  the  Electrical  Code  to  Retailers 

The  primary  and  usual  meaning  of  the  word  "retail"  is 
a  sale  directly  to  a  consumer,  whereas  "wholesale"  means  a  sale 
to  one  who  intends  to  resell. 
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.'^rticl;.  2  oi  tis.'  Electric?!  Coc'e  c'orines  !T:any  oT  the 
ter.:s  usee'  therein,  but  mis  to  c  3 Cine  the  terrr  s?le."  Kocuc- 
1.15  sttjntion  on  the  Comrierclal  Code  of  the  Stjte  of  Crllforni.?, 
a  sale   is  ce:'in.~cl  in  Section  2106  -^s  "the  p^s^-.ing  oT  title 
fron:  seller  to  the  buyer  :or  ?  oricc."   Ob/iously,  reliance  upon 
this  definition  oi'  the  tern-  sale  '  oulc!  rllo"  us  to  Poply  the 
Electrical  Code  to  the  sellers  of  electrical  iter:;s  at  tae' Furn- 
iture r.-'rt,  e  ren   thou,h  such  sales  v.»ere  Tace--a5  the  sellers  con- 
tend--to  retailers  for  resale  b^^  the  retailers  to  the  general 
public . 

Hov-ever^  a  carefjl  analysis  of  the  purpose  and  scope 
of  the  Electrical  Coct  invites  the  conclusion  that  it  is  by  its 
very  terrrs  self-limitin  .  to  those  'ho  sell  to  the  General  public, 
i.e.,  retailv.-rs. 


Section  102  of  the  i^lectrical  Code  pro /ides  that  the 
purpose  of  the  Code  is  to  safciuard  life  and  llrrb,  health  nic" 
public  '..'elfare,  buildin:s,  structures,  rnc  the_r  contents  'ro.,i 
hazards  arisin  ,  fron  the  use  of  electricity  for  li^ht,  heat, 
..."   (E.,phasls  added.)  lt~Ts  clear  from  a  readin  of  this 
section  that  a  sale  by  r  seller  to  one  "ho  '  ould  use  the  elect- 
rical r.;aterial  is  hat  .as  Intended  to  be  re  ulafecT  and  not  a 
sale  merely  to  one,  i.e.,  a  retailer,  ','ho  ill  not  use  the 
electrical  material  but  -ill  resell  it  to  the  uTFIrraTc  purchas- 
er and  user.   <%incc  the  retailer  clearly  comes  •  ithin  the  pur- 
viev;  of  the  Electrical  Code,  the  ournose  oi  the  Code  is  satis - 
flee  . 

Further  er.ohaslzln  :  this  position.  Section  IO3  of  the 
Electrical  Code  pro/iees  that  Thl?-  Chapter  shall  aoply  to  .  .  . 
materials  sold  and  furnished  for  installation  in  or  on  any  build- 
in-  or  structure  '..'ithin  the  boundaries  of  the  City  and  County  of 
San  Francisco.  ..."   (Err.phasis  added.)   Once  n.-ain,  the  ob- 
vious intent  Is  to  regulate  the  seller  '.ho  sells  electrical  rr.at- 
erial  to  a  purchaser  vho  intends  to  install  the  :n?tcrlal  and  put 
it  to  It^  noriral  use. 

Therefore,  I  am  of  the  onlnlon  that  "Section  703  of  the 
Electrical  Coc'e  of  the  City  and  County  of  jan  Francisco  aoolies 
to  any  seller  '.'ho  intends  to  sell  electrical  rr.aterial  to  any  pur- 
chaser 'Jho  intends  to  make  use  of  such  material.   Section  705 
does  not,  hov.'ever,  apply  to  a  seller  vho  sells  such  electrical 
rraterial  to  a  buyer  '.ho  Intends  to  sell  a  aln. 

Mth  nartlcular  reference  to  the  sellers  of  electri- 
cal Items  in  the  Furniture  liart,  the  Initial  determination  to 
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be  made  is  a  factual  one:  y.o-    are  the  sellers  conducting  their 
business?  Their  characterii.ation  of  themselves  as  vrholesalers 
is  not  controllinj.   (Automatic  Canteen  Company  of  A^nerica  v. 
State  3oard  of  Eoualizatlon  ( 1  )b-^  i .  47  Ca  T.  Bpf.r.  MZih,  H^a  ; — 
23a  Cal.  App.2d  'Sf2.)   Are  they  ■  holesalers,  as  they  contend, 
sellinj  only  to  retailers,  or  to  they  also  conduct  retail  sales 
to  r.embers  of  the  general  public" 

You  have  indicated  the  sellers  have  permits  from  the 
state  and  are  presently  bein\'  held  accountable  for  ta.cation  by 
the  state. 

Revenue  and  Ta  ation  Coc'e,  Part  I,  SALE".  AHE  USE  TAX, 
Chapter  1,  Section  6007,  defines  a  retail  sale  as  "a  sale  for 
any  purpose  other  than  resale  .  .  .  ."See  Auton^atlc  Canteen 
Co.  of  America,  suora. 


Revenue  and  Ta".ation  Code,  Part  I,  Chanter  2,  is  en- 
titled THS  SALES  TAX.   Section  5051  therein  orovides  "for  the 
privile:re  of  seliin;:  tangible  personal  property  at  retail,  a 
ta--  is  hereby  in:posed  upon  all  retailers  at  the  rate  of  2  >  per 
cent  of  the  ^ross  receipts  of  any  retailer  from  the  sale  of  all 
tangible  personal  property  sold  at  retail  in  this  state.  .  .  ." 


The  California  sales  ta"  is  a  ta  upon  retailers  for 
the  privile::e  of  making  retail  sales.   (Standard  Oil  Co.  of 
California  v.  State  Board  of  Egualiza t i on  [IJ^'d),    232  Cal.Apo . 
2d  71,  42  Cal.Rptr  4537) 

Revenue  and  Ta;:atlon  Code,  Part  I,  Chapter  2,  Section 
6c66  provides  "every  person  desirin:  to  en  a::e  in  or  conduct  bus- 
iness as  a  se,ller  v;ithln  this  state  shall 'file  •..■1th  the  Board 
an  application  for  a  permit  for  each  place  of  business."  The 
effect  of  this  section  is  that  every  person  vho  is  a  retailer 
must  have  a  seller's  permit.   If  a  sale  is  a  retail  sale,  the 
seller  is  liable  for  the  retail  sales  ta-  ,  regardless  of  v;heth-- 
er  he  holds  a  seller's  permit.   (Sutter  Pac'cin--  Cc.  v.  State 
Board  of  Equalization  (135^),    234  P. 2d  10^3,  l3)  Cal.Aoo.^c5 " 
'BUT. 

Revenue  and  Ta.-.ation  Code,  Part  I,  Chapter  2,  Section 
6091  provides:   "...  it  shall  be  presumed  that  all  gross  re- 
ceipts are  subject  to  the  tar  until  the  contrary  is  established. 
The  burden  of  provin ;  that  a  sale  oi'  tan-:lble  personal  property 
is  not  a  sale  at  retail  is  upon  the  person  "ho  makes  the  sale 
unless  he  takes  .'rom  the  purchaser  a  certificate  to  the  effect 
that  the  property  is  purchased  for  resale."  Obviously,  the  sell- 
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ers  at  the  Furniture  nart  have  not  been  able  to  overcome  this 
presumption  to  the  satisiactlon  of  the  State  3oar6  01  Eouallza- 
tion. 

All  of  the  above  is  by  •:ay  of  advisin-  you  that  the 
State  of  California  presently  re^arcs  the  sellers  of  electrical 
Items  in  the  Furniture  ^:art  as  reclpisnts  of  ;ross  receiots  as 
retailers  from  retail  sales.  The  State  of  California  does  not 
re.qard  the  sellers  as  solely  'holesalers  sellin  ;  for  resale. 
As  sellers  en^a jin^  in  retail  sales,  they  are  subject  to  the  re- 
tailers' sales  ta-  (Section  605I)  and  are  reouired  to  have  a  re- 
tall  seller's  permit  (Section  6066) . 

It  is  my  opinion  that  you  may  consider  the  sellers  of 
electrical  items  at  the  Furniture  Mart  as  sellers  '.;ho  c'o  en^a.^e 
in  retail  sales  and  you  may  seek  their  comoliance  vJlth  our 
Electrical  Code. 

Very  truly  yours. 


THOriAS  ri.  O'CONNOR 
7^  City  Attorney 
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July  31,  1S68 


Mr.  Londo  N.  Casassa 

Tax  Collector 

107  City  Hall 

3an  Francisco,  California 

Subject:   Applicability  of  Sections  1186-llSO  of  Police 
Code  to  Automobile  Leasing  Businesses 

Dear  Mr.  Casassa: 

I  am  in  receipt  of  your  recent  letter  inquiring  as  to  the 
applicability  of  Sections  1186-1190  of  the  Police  Code  of  the  City 
and  County  of  San  Francisco  to  lessors  of  automobiles. 

Briefly,  Section  1186  provides  that  the  business  of  rent- 
ing automobiles  is  sub-jp>;t  to  police  regulation.   Section  1187  re- 
quires a  permit  to  cov-cjct  such  business.   Section  1188  requires 
that  a  register  be  kepc  hy   such  business.   Section  1189  prohibits 
renting  to  a  person  without  a  driver's  license.   Section  IISC  sets 
forth  a  schedule  of  license  fees. 

It  is  my  understanding  that  the  sections  of  the  Police 
Code  mentioned  above  are  presently  being  applied  to  businesses 
renting  automobiles,  but  that  the  Police  Department  has  not  at- 
tempted enforcement  as  against  businesses  leasing  automobiles. 

Your  letter,  and  subsequent  discussions  with  Mr.  Calvin 
P.  Lapuyade,  Investigator,  Office  of  Tax  Collector,  indicates  that 
the  leasing  businesses  with  which  you  are  concerned  do  not  keep  a 
supply  of  vehicles  on  the  premises  for  leasing  purposes,  but  rather 
have  the  automobiles  delivered  directly  from  the  dealer  to  the 
lessee  without  coming  into  possession  of  the  lessor.   The  automo- 
bile leasing  businesses  have  opposed  application  of  Police  Code 
Sections  1136-1190  to  them  primarily  for  this  reason  and,  in  addi- 
tion, due  to  the  specific  language  of  Police  Code  Sections  1183- 
1190. 


:v;j. 
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A  careful  analysis  of  the  five  Police  Code  sections  in 
question,  with  particular  attention  directed  to  the  date  of  the 
ordinance  and  its  purpose,  invites  the  conclusion  that  they  are  by 
their  terms  self-limiting  to  businesses  renting  automobiles. 

Initially  it  should  be  noted  that  Sections  1186-1190  of 
the  Police  Code  became  effective  on  July  1,  1926,  as  Ordinance  No. 
7149,  Bill  No.  7639  (new  series),  and  has  not  been  amended.   Auto 
leasing,  as  practiced  today,  obviously  was  nonexistent  in  1926. 

Section  1186,  which  sets  forth  the  basic  policy  that  the 
business  of  renting  automobiles  is  subject  to  police  inspection 
and  regulation,  speaks  only  of  ''renting.'' 

Section  1187  provides  that  the  application  for  a  permit 
to  engage  in  the  business  of  renting  or  leasing  automobiles  shall 
contain  ''a  statement  showing  the  number,  make  and  class  of  automo- 
biles proposed  to  be  rented  together  with  the  State  license  number 
of  such  car  or  cars.'   Automobile  leasing  businesses,  operating  as 
they  do  without  automobiles  kept  on  the  premises  for  hire,  could 
not  comply  with  this  requirement.   Auto  rental  businesses,  with 
vehicles  on  the  premises  for  hire,  obviously  can  and  do  comply. 

Section  1188  provides  that  every  firm  "engaging  in  such 
business  shall  keep  a  register  of  all  automobiles  rented,  which 
register  shall  show:   .  .  .  '  (c)  The  use  or  destination  proposed 
to  be  taken;  .  .  .'   Once  again,  where  the  common  practice  is  to 
lease  an  automobile  for  an  extended  period,  e.g.  one  year,  this 
requirement  could  not  be  mat  by  auto  leasing  businesses. 

Section  1188  also  provides  for  the  keeping  of  a  register 
which  shall  show  the  date  and  time  an  automobile  is  rented  and 
returned.   Police  interest  in  the  date  and  time  a  transient  renter 
obtains  and  returns  an  automobile  is  easily  understandable.   The 
necessity  of  police  inspection  and  regulation  as  applied  to  an 
individual  who  leases  an  automobile  for  an  extended  period  is  not 
readily  apparent. 

Finally,  Section  1190  sets  forth  a  license  fee  as  applied 
to  "automobiles  kept  for  hire.''   As  has  already  been  discussed, 
businesses  leasing  automobiles  do  not  presently  keep  a  supply  of 
vehicles  on  the  premises  for  leasing  purposes,  as  the  rent-a-car 
businesses  do  for  renting  purposes.   This  points  out  the  extreme 
difficulty  --  if  not  impossibility  --  of  attempting  to  apply  the 
license  fee  schedule  in  Section  1190  to  automobile  leasing 
businesses . 
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I  have  alluded  above  to  the  question  of  whether  police 
inspection  and  regulation  of  the  automobile  leasing  business  is 
necessary.   This  must  be  understood  in  the  light  of  Section  24  of 
the  Charter  of  the  City  and  County  of  San  Francisco  which  provides 
that  'The  board  of  supervisors  shall  regulate,  by  ordinance,  the 
issuance  and  revocation  of  licenses  and  permits  for  the  .  .  .  oper- 
ation of  businesses  or  privileges  which  affect  the  health,  fire- 
prevention,  fire-fighting,  crime,  policing,  welfare  or  zoning  con- 
ditions of  or  in  the  city  and  county,  .  .  .   Such  ordinance  shall 
fix  the  fees  or  licenses  to  be  charged,  which  shall  not  be  less 
than  the  cost  to  the  city  and  county  of  regulation  and   inspection; 
.  .  .''   It  is  clear  that  the  license  fnes  referred  to  in  Section 
1190  of  the  Police  Code  are  not  revenue  raising  measures.   The 
amount  of  the  license  fee  must  bear  a  relationship  to  the  cost  to 
the  Police  Department  of  regulating  and  inspecting  the  business  in 
question  and  this,  in  turn,  predicated  on  the  determination  by  trie 
Police  Department  that  such  a  business  requires  regulation  and 
inspection.   In  this  regard,  I  am  in  possession  of  a  letter  from 
Lt.  Howard  Frank,  Auto  Detail,  San  Francisco  Police  Department, 
advising  that  "'the  leasing  of  automobiles  on  a  long-time  basis  does 
not  present  any  police  problem." 

Therefore  I  am  of  the  opinion  that  Sections  1186-1190  of 
the  Police  Code  apply  solely  to  businesses  renting  automobiles. 
Also,  you  are  advised  that  the  Police  Department  nas  not  found  that 
the  business  of  leajiing  automobiles  presents  any  police  problem 
calling  for  regulation  and  inspection.   If  at  some  future  date  the 
Police  Department  determined  that  automobile  leasing  businesses  did 
present  a  police  problem,  an  amendment  to  Sections  1186-1190  would 
be  required  or,  in  the  alternative,  a  new  ordinance  would  have  to 
be  drafted  applicable  to  such  businesses. 

You  have  also  presented  the  constantly  recurring  question 
of  whether  particular  vehicles  are   automobiles'  as  that  term  is 
used  in  Sections  1186-1190  of  the  Police  Code. 

Initially,  it  is  noted  that  the  term  "automobile''  is  not 
defined  in  the  sections  of  the  Police  Code  under  consideration. 
Nor  is  such  term  defined  in  the  California  Vehicle  Code. 

It  is  understood  that  the  term  "automobile"  is  a  generic 
term  meaning  self-propelled  vehicle.   ".  .  .  it  is  now  the  general 
name  which  has  been  adopted  by  popular  approval  for  all  forms  of 
self-propelling  vehicles  for  use  on  highways  and  streets  for  the 
conveyance  of  passengers  or  materials.  .  .    60  C.J. S.  111. 
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In  Vvilliams  v.  Standard  Accident  Insurance  Co.  (1958), 
158  Cal.  App.  2d  506,  the  court  stated  that  an  ''automobile'  is  the 
general  name  adopted  by  popular  approval  for  all  forms  of  self- 
propelling  vehicles  for  use  on  highways  and  streets.   Wil shire 
Insurance  Co.  v.  Transit  Casualt;^C£^  (1967),  56  Cal.  Rptr"."  8^1, 
citing  the  VJilliams  case,  conTidered  a  rented  truck  to  be  an 
"automobile"/' 

In  Voris  v.  Pacific  Indemnity^ Co^  (1963),  28  Cal.  Rptr. 
328,  the  court  considered  tFe  question  o'f  whether  a  motorcycle  is 
an  automobile.   At  page  330  the  court  stated:   "Undoubtedly  a 
motorcycle  is  a  motor  vehicle  within  the  field  covered  by  the 
Vehicle  Code  and,  as  that  code  deals  primarily  with  automobiles 
under  the  name  mof.cr  vehicle,  it  would  seem  logical  to  infer  that 
a  motorcycle  is  also  an  automobile  within  the  purview  of  the  code.' 

The  general  tenor  of  the  decisions  of  the  California 
courts  has  been  to  define  the  terra  'automobile'"  in  the  broad, 
general  sense  of  a  self-propelling  vehicle,  synonymous  with  the 
term  "motor  vehicle-."  As  such,  I  am  of  the  opinion  that  you  may 
consider  the  term  "a:.i::omobile , "  as  used  in  Sections  1186-1190  of 
the  Police  Code,  as  including  the  particular  vehicles  to  which  you 
have  reference  in  your  letter  of  inquiry. 

Very  truly  yours. 


THCM/.S  M.    O'CONNOR 
"EK  City  Attorney 
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Honorable  Terry  A.  Francois 

Board  of  Supervisors 

235  City  Kail 

San  Francisco,  California  94102 

Subject:   Legality  of  Private  Concessionnaire 
in  City  Jail 

Dear  Supervisor  Francois: 

This  letter  is  in  response  to  a  request  for  an  opinion 
from  Mrs.  Dianne  Feinstein,  Chairman,  Advisory  Committee  for 
Adult  Detention,  as  to  the  legality  of  the  operation  of  an  inde- 
pendent commissary  in  the  city  prison.   Mrs.  Feinstein  has 
requested  that  the  original  of  this  letter  be  sent  to  the  Fire, 
Safety  and  Police  Committee  of  the  Board  of  Supervisors.  A  copy 
of  this  letter  has  been  sent  to  Mrs.  Feinstein. 

At  present,  the  Sheriff  operates  a  store  in  the  county 
jail,  pursuant  to  Penal  Code  Section  4025,  and  Sections  63-70  of 
Part  I  of  the  San  Francisco  Municipal  Code.   Although  the  Police 
Department  does  not  operate  a  store  in  the  city  jail,  it  has  been 
the  practice  for  approximately  23  years  for  a  private  individual 
to  daily  visit  the  city  jail  and  sell  commissary  items.   I  have 
been  advised  that  the  private  concessionnaire  does  not  operate  a 
store,  as  that  term  is  usually  understood,  but  rather  sells  for  a 
brief  period  of  time  from  a  portable  cart.   I  am  also  advised 
this  operation  does  not  involve  any  expense  to  the  City,   Your 
inquiry  is  directed  to  the  legality  of  having  a  private  conces- 
sionnaire service  the  city  jail  in  view  of  the  provisions  of 
California  Penal  Code  Section  4025. 

Initially,  it  should  be  noted  that  the  problem  mentioned 
above  would  presumably  cease  to  exist  should  the  jails  be  con- 
solidated under  the  Sheriff.   If  that  eventuality  came  to  pass, 
it  is  assumed  the  store  presently  being  operated  by  the  Sheriff 
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V70uld  service  the  additional  jail  facilities  which  would  also  be 
under  the  Sheriff's  jurisdiction. 

You  have  made  particular  reference  to  Section  4025  of  the 
Penal  Code  which  provides,  in  part,  that  "(a)   The  Sheriff  of 
each  county  may  establish,  maintain  and  operate  a  store  in  con- 
nection with  the  county  jail.  .  .  "   (Emphasis  added.)   This 
language  clearly  indicates  that  the  operation  of  a  jail  store  is 
not  mandatory.   (See  45  Ops.  Atty.  Gen.  259.)   Furthermore,  Sec- 
tion 63  of  Article  I  of  the  Municipal  Code  provides,  in  part, 
that  "...  the  Sheriff  of  the  City  and  County  of  San  Francisco 
is  hereby  authorized  to  establish,  maintain  and  operate  a  store 
in  each  of  the  county  jails  maintained  by  the  City  and  County  of 
San  Francisco  ..."  Again,  this  authorizes  the  operation  of  a 
store  by  the  Sheriff  if  he  wishes  to  do  so.   It  does  not  make  it 
mandatory  that  he  operate  such  a  facility. 

Section  4025  of  the  Penal  Code,  subdivision  (f)  provides 
that: 

"The  operation  of  a  store  within  any  city  adult 
detention  facility  shall  be  governed  by  the  provisions 
of  this  section,  except  that  city  officials  shall 
assume  the  respective  duties  otherv;ise  outlined  in 
this  section  for  county  officials." 

This  language  would  appear  to  make  Section  4025  applicable  to  the 
city  prison.   However,  the  interpretation  given  the  language 
found  in  Section  4025(a),  namely,  that  the  operation  of  a  jail 
store  is  permissive,  must  also  be  applied  as  to  the  operation  of 
a  store  vithin  the  city  prison.   Although  the  Police  Tepartment 
may  operate  a  store  in  the  city  prison  pursuant  to  the  guidelines 
set  forth  in  Section  4025,  it  need  not  do  so. 

Therefore,  in  answer  to  your  specific  question,  I  am  of 
the  opinion  that  Section  4025  of  the  Penal  Code  would  in  no  way 
prohibit  the  use  of  a  private  concessionnaire  in  the  city  prison. 
Furthermore,  given  the  facts  for  the  operation  of  the  private 
concessionnaire  as  outlined  above,  I  know  of  no  express  prohibi- 
tion disallowing  the  operation  of  such  a  facility. 

You  are  advised  accordingly. 

Very  truly  yours, 


EK 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  68- 5A 


August  19,  l^^-^S 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Proposed  legislation  providing  fo-i 
compensation  to  owner  of  real 
property  diminished  in  value  due 


to  zoning  change 


Dear  Mr.  Dolan: 


This  is  i.n   response  to  your  request  for  a  report  and 
recommendation  in  connection  with  the  above  captioned  proposal. 
The  proposal  is  in  the  form  of  a  resolution  and  reads  as  follows: 

"BE  IT  PJ2S0LVED  TAAT:      Effective  immediately, 
and  retroactive  'zo   July  1,  1963,  that  any  rezoning 
of  privately  owned  property  in  tha  City  and  County 
of  San  Francisco,  wherein  such  rezoning  shall  con- 
stitute a  lesser  valuation  of  such  property,  that 
the  owners  of  such  real  property  shall  be  equitably 
and  monetarily  reimbursed  for  such  lesser  valuation 
created  bv  the  rezoning,  either  by  the  proponents 
of  the  rezoning  or  by  the  City  and  County  of  San 
Francisco,  and  such  monetairy  consideration  to  be 
paid  to  said  owners  within  30  days  after  such  re- 
zoning has  occurred. 

"BE  IT  FURT'-IER  PESOLVED  THAT:   The  assessor  of 
the  City  and  County  of  Sar  Francisco  be  instructed  to 
pro-rate  the  taxes  from  the  date  of  rezoning,  on  a 
pro-rata  basis  for  the  lesser  land  valuation." 

It  is  a  well -recognized  rule  of  law  that  zoning  reg^ila- 
tions  are  enacted  in  the  exercise  of  the  police  power,  and  do  not 
constitute  a  taking  or  damaging  of  property  for  public  use  for 
which  compensation  mi^st  be  paid.   On  the  contrary,  by  establishing 
tlie  principle  that  the  constitutional  guaranty  of  compensation 
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which  is  attached  to  the  power  of  eirinent  doipain  does  not  apply 
to  the  exercise  of  the  police  power  and  that  damage  resulting 
from  the  exercise  of  the  police  power  is  dgmnnm  absoue  injuria, 
the  courts  have  rsco^n-zed  an  essential  difference"  between  the 
rower  of  eminent  domain  and  the  police  power,  though  both  are 
attributes  of  sovereignty  potentially  affecting  private  property 
(55  Cal.  Jur.  2d  513).   Any  exercise  of  the  police  power  is 
likely  to  have  an  adverse  effect  on  property' interests  but  it 
has  been  said  that  such  damage  is  but  a  part  of  the  price  an 
individual  must  pa--'  to  be  a  m.ember  of  society.    (Reynolds  v. 
Barrett,  12  Cal.  7.d  246;  Los  Angeles  v.  Gat^ej  177  Cal.  App.  7.6 
642.   Accordingly,  in  m^/  opinion,  there  is  neither  legal  liability 
on  a  public  entity  to  compensate  an  individual  for  any  damage  he 
may  suffer  as  the  result  of  a  proper  exercise  of  the  police  pOT-rer 
nor  does  any  enforceable  cla5-m  accrue  to  him  as  the  result  of 
such  action. 

Section  05  of  the  Charter,  relating  to  expenditures  and 
pa^mients  of  claims,  precludes  the  expenditure  of  public  funds 
except  for  legal  obligations  of  the  City  and  County,  and,  in  my 
ooinion,  the  proposed  legislation  would  be  violative  of  the  pro- 
visions of  said  section. 

In  view  of  the  foregoing,  which  I  believe  deals  with  the 
major  thrust  of  tiie  proposal,  I  have  not  considered  it  necessary 
to  report  on  the  legal  issues  raised  by  other  provisions  of  the 
proposal  such  as  the  requirement  that,  in  the  alternati^^e,  the 
proponents  of  any  rezoning  pay  such  compensation,  that  said  com- 
pensation must  be  paid  within  30  days  after  such  rezoning,  or 
that  the  assessor  be  instructed  to  prorate  the  taxes  from  the 


date  of  rezoning. 


JJS 


Very  trul^"  yours 


THOMAS  !^.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  'S8-'55 


August  19,  19 S8 


Ellis  r.  Sox,  I^.  r. 

rirec*:or  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 

Re:   Power  of  C5-vil  Service  Cotranission  to 

reverse  decision  of  appoi.ntin3  officer 
of  employee  dismissal  pursuant  to 
Charter  section  154 

Dear  Br.  Sox: 

This  is  in  answer  to  your  incuiry  of  August  7,  1?!53, 
in  which  you  inouire  as  to  the  legality  of  a  reversal  by  the 
Civil  Service  Commission  of  the  dismissal  of  a  Department  ot 
Public  Health  employee  after  a  hearing  conducted  under  tae 
provisions  of  Charter  section  154.   The  facts  as  stated  in  your 
i;.-tPr  are  that  the  emplo^^se,  a  2302  Orderly,  was  charged  with 
dishonesty  for  the  theft  of  certain  drugs  at  San  Francisco 
General  Hospital.   On  the  evidence  presented  at  the  hearing 
and  an  admission  of  guilt  by  the  employee,  sae  was  found  gUi.lt«/ 
as  charged  and  was  dismissed  from  her  emplo'-ment.   S.ie  fiere- 
upon  appealed  to  :'ie  Civil  Service  Commission  in  accordance 
with  the  provisions  of  Charter  section  154. 

The  question  here  is  the  extent  of  the  power  of  the 
Civn  Service  Cor.^ission  upon  appeal  from  thedecision  of  tae 
appointing  officer  pursuant  to  a  Charter  section  154  disciplr.nar-r 
hearing. 

The  case  of  Denton  vs.  City  and  County  of  San  Francisco 
(l'^53),  119  C.A.  2d  3'-^,  is  in  point.  At  page  i/b  ot  tiiat  deci- 
sion the  court  stated: 

"In  passin''  unon  the  administrative  action  of  the 
manager  of  utilities  and  the  subseouent  order  of  the 
civil  service  commission  on  appeal  it  is  important  to 
no^ice  that  under  section  154  the  civil  service  com- 
mission acts  de  novo  on  appeal  and  its  order  supersedes 
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the  order  appealed  from.   Section  154  provides:   'The 
civil  service  cotnm?.ssion  shall  examine  into  the  case 
and  may  reouire  the  appointing  officer  to  furnish  a 
record  of  the  hearing  and  mav  recuire  in  writing  any 
additional  evidence  it  deems  material,  and  may,  thera- 
upon  make  such  cscr'.sion  as  it  deems  ;ust.   The  order 
or  decision  of  the  commission  upon  such  appeal  shall 
be  final  and  shall  forthwith  be  enforced  by  the 
appointing  officer ' . " 

Again  from  the  Pent on  decision  the  court  stated  on  page  37G: 

"In  his  petition  for  rehe^iring  respondent  argues 
that  under  section  154  of  th-  Can   Francisco  Charter 
the  civil  service  commit isiot.  has  no  jur:..: diction  to 
impose  suspension.   In  cAir  judpfiaent  respondent  misreads 
the  section.   It  trrovides  for  charges  aad  a  hearing 
before  the  aopoi.nting  officer  and  contains  this  author- 
ization:  'The  appointing  officer  shall  publicly  hear 
and  determine  the  charges,  and  may  exonerate,  suspend 
or  dismiss  the  accused.'   (Emphasis  ours.)   I t  then 
provides  for  an  appeal  by  the  accused  to  the  civil 
service  comiirissicn  which  'may^  thereupon,  make  &uch 
decision  as  it  deems  iust. '  Ke  think  it  cloar  that  the 
civil  service  commission's  povrsr  en  appeal  is  a3  broad 
as  that  of  the  appointing  ■fficer  and  it,  too,  'may 
exonerate,  suspend  or  dismiss  the  accused'." 

Under  Charter  section  154  the  Civil  Service  Commission 
had  the  power  to  order  a  suspension  in  the  instant  case,  thereby 
setting  aside  the  disirissal  as  imposed  by  the  appointing  officer. 

Your  letter  raises  the  additional  point  that  the  appeal 
V7as  no*-  made  nor  entertained  under  the  rules  of  the  Civil  Service 
Commission  (Section  2,  Rule  7^).      The  basic  right  of  the  emr.lo^^ee 
in  this  matter  is  derived  from  Charter  section  154.   No  rule  of 
the  Civil  Service  Commission  can  deprive  the  employee  of  a  Charter 
invested  ri-'ht.   The  basic  right  of  the  employee  jn  this  matter 


fits  the  precise  lang-.^age  of  the  Civil  Service  Comntrission  rules 
on  the  suisject  is  immaterial. 

Very  truly  '"Ours , 


THOMAS  K.  O'CONNOR 
"^^  City  Attorney 


.  -o 
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Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Section  148  Charter;  Reconsideration 
of  Civil  Service  Commission  Decision 
in  Termination  of  Probationary, 
Promotional  and  Entrance  Appointees 

Dear  Mr,  Grubb: 

This  is  in  reply  to  your  request  for  opinion,  in  which 
you  relate  the  following  facts: 

On  February  29,  1968,  Mr,  Carroll  P.  Dutton  was  terminated 
by  his  appointing  officer  from  his  probationary  promotive  appoint- 
ment as  8326  Assistant  Director,  Boys  Ranch  School  (Hidden  Valley), 
Mr.  Dutton  appealed  this  termination  to  the  Civil  Service  Cotranission 
and,  after  hearing,  it  ordered  that  he  be  returned  to  the  permanent 
position  from  which  he  was  promoted  (8412,  Senior  Probation  Officer^ 
On  April  10,  1968,  Mr,  Dutton  requested  the  Civil  Service  Commission 
to  reconsider  its  decision. 

Your  letter  presents  the  following  questions: 

1.  Whether  the  Civil  Service  Commission  has  the  power 
to  reconsider  a  decision  rendered  by  it  on  termination  of  a  proba- 
tionary appointment  to  a  promotional  position. 

2.  Whether  the  language  of  Section  148  of  the  Charter 
that  "the  decision  of  the  commission  shall  be  final"  pertains  to 
termination  of  a  probationary  appointment  resulting  from  an  entrance 
examination. 
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The  third  paragraph  of  Section  148  of  the  Charter  provides 
as  follows: 

"Any  appointment  to  a  position  declared  permanent 
by  the  civil  service  commission  shall  be  on  probation 
for  a  period  of  six  months,  provided  that  the  proba- 
tionary period  for  entrance  positions  in  the  uniform 
rank  of  the  police  department  shall  be  for  one  year. 
At  any  time  during  the  probationary  period  the  appoint- 
ing officer  may  terminate  the  appointment  upon  giving 
written  notice  of  such  termination  to  the  employees 
and  to  the  civil  service  commission  specifying  the 
reasons  for  such  termination.   Except  in  the  case  of 
uniformed  members  of  the  police  and  fire  departments 
the  civil  service  commission  shall  inquire  into  the 
circumstances.   If  the  appointment  resulted  from  an 
entrance  examination  the  commission  may  declare  such 
person  dismissed  or  may  return  the  name  to  the  list  of 
eligibles  under  such  conditions  for  further  appointment 
as  the  commission  may  deem  just.   If  the  appointment 
resulted  from  a  promotional  examination  the  employee 
shall  have  the  right  of  appeal  and  hearing  before  the 
civil  service  commission.  The  commission  shall  render 
a  decision  within  thirty  days  after  receipt  of  the 
notice  of  termination  and  (a)  may  declare  such  person 
dismissed;  or  (b)  order  such  person  reinstated  in  his 
position  without  prejudice,  and  the  commission  may  in 
its  discretion  order  that  the  employee  be  paid  salary 
from  time  of  the  termination  of  his  appointment;  or 
(c)  order  the  return  of  such  person  to  the  position 
from  which  he  was  promoted.   The  decision  of  the  com- 
mission sha.M  be  final.   Irirnediately  prior  to  tha 
er-Diration  of  the  probationary  period  the  appointing 
oificer  shell  report  to  the  civil  service  commission 
a.=!  to  the  cr.iapetence  of  the  probationer  for  the  posi- 
tion. &nd  if  competent,  shall  recommend  permanent 
appointment ," 

It  is  generally  held  that  in  the  absence  of  an  express 
grant  of  power,  an  administrative  board  or  agency  has  no  inherent 
or  implied  power  to  reopen  or  reconflider  a  final  decision.   (Chas . 
L.  Hnrngy.  Inc.  v..  St-jte  of  California.  217  Cal.App.2d  77,  97, 
citing  Reel    v.  '":  ty  o'i   LorAngeles,  6  Cal.2d  405;  Olive  Proration 
etc.  Com.  V  Ap- >  cult^rral  irora^cZCoTli.*  ^^  Cal.2d  204.)   The  Civil 
Service  Con.-.dsc'^. -•.!  h.:^   th'i' power  to  grant  reconsideration  under 
Rule  41  of  its  rules,  but  such  rule  is  ina^jplicable  in  this  situa- 
tion because  it  is  in  conflict  with  Section  148  of  the  Charter 
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which  provides  that  "the  decision  of  the  commission  shall  be  final," 
(See:   Section  141,  Charter;  City  Attorney  Opinion  No.  1570,  dated 
October  9,  1961.) 

It  is  a  general  rule  of  statutory  construction  that 
qualifying  words,  phrases  or  clauses  are  construed  as  referring  to 
the  words,  phrases  or  clauses  immediately  preceding,  not  to  more 
remote  words,  phrases  or  clauses.   (Board  of  Port  Commrs.  v. 
Williams,  9  Cal.2d  381;  Watkins  v.  Real  Estate  Comr.,  182  Cal.App.2d 
397.)   Thus  the  language  of  Section  148  that  "the  decision  of  the 
commission  shall  be  final"  should  be  interpreted  as  applying  to  the 
clause  immediately  preceding  it,  i.e.,  to  decisions  of  the  Com- 
mission relating  to  dismissal  of  probationary  promotive  appointees 
and  such  language  does  not  apply  to  the  more  remote  clause  in  Sec- 
tion 148  regarding  Commission  action  on  termination  of  appointments 
resulting  from  entrance  examinations. 

A  review  of  the  historical  background  of  Section  148  of 
the  Charter  leads  to  this  same  conclusion.   As  originally  enacted. 
Section  148  provided  that  the  Civil  Service  Commission  shall  inquire 
into  the  circumstances  of  the  termination  of  any  probationary 
appointment  and  the  Commission  could  either  dismiss  the  employee  or 
return  his  name  to  a  list  of  eligibles  for  certification  to  another 
department.   In  1945,  Section  148  was  amended  to  provide  that  if  the 
appointment  resulted  from  a  promotional  examination  the  dismissed 
employee  shall  be  entitled  to  an  appeal  and  hearing  before  the  Civil 
Service  Commission;  and  the  decision  of  the  Commission  shall  be 
final.   It  appears  clear  that  since  the  language  that  "the  decision 
of  the  commission  shall  be  final"  was  a  part  of  the  amendment  giving 
probationary  promotional  employees  an  appeal  and  hearing  on  dis- 
missal, it  was  intended  to  refer  only  to  Commission  decisions  in 
those  matters  and  not  to  actions  of  the  Commission  relating  to 
termination  of  appointments  resulting  from  entrance  examinations. 

Accordingly,  in  answer  to  your  first  question,  it  is  my 
opinion  that  the  Civil  Service  Commission  does  not  have  the  power 
to  reconsider  its  decision  rendered  on  termination  of  a  promotional 
appointee  during  the  probationary  period  and  therefore,  the  Com- 
mission cannot  reconsider  its  order  in  the  termination  of  Mr.  Carrol 
P.  Dutton. 

In  answer  to  your  second  question,  the  Charter  language 
that  "the  decision  of  the  commission  shall  be  final"  does  not  relate 
to  Commission  action  on  termination  of  an  appointment  resulting  from 
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an  entrance  examination;  and  the  Commission  may  in  those  matters 
grant  reconsideration  under  Rule  41  of  its  rules. 

You  are  thus  advised. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
„nK  ^^^y   Attorney 


-<\- 


Letter  Oriinion  No.    68-57 


Sept-^mber  10,    19oG 


Mrs.  Dianne  Feinstein,  Char.rman 
Advisor^'  Committee  for  Acult  Detention 
480  City  Mall 
San  Francisco,  California 

Subject:   Consolidation  of  Jail  Facilities 
Undar  Sheriff's  Department 

Dear  I'lrs.  Feinstein: 

You  have  recently  made  inquiry  as  to  the  method  to  be 
used  to  consolidate  the  city  prison  and  the  county  jail  at  the 
Hall  of  Justice  in  San  Francisco  under  the  jurisdiction  of  the 
Sheriff's  office. 

It  is  clear  that  the  Sheriff  must  provide  custody  for 
prisoners  arrested  by  police  where  a  city  has  no  ;^ail.   Section 
4C15  of  the  Penal  Code  provides,  in  part,  that  '"'The  sheriff  must 
receive  all  prisoners  committed  to  jail  by  competent  authority." 
Section  4CC0  of  the  Penal  Code  provides,  in  part,  as  follows: 

"The  common  jails  in  the  several  counties  of  this 
State  are  kept  by  the  sheriff  of  the  counties  in  which 
they  are  respectively  situated,  and  are  used  as  follows: 

"3.   For  the  confinement  of  persons  committed  for 
contempt,  or  upon  civil  process,  or  by  other  authority 
of  lavj;  ..."   (Emphasis  added.) 

Prisoners  sentenced  for  violation  of  city  ordinances  are 
the  responsibility  of  "as  city,  while  prisoners  sentenced  for  vio- 
lating state  law  are  the  resi^onsibility  of  the  countv.   (County  of 
Sonoira  v.  Santa  Rosa,  1??  Cal.  425,  35  Pac.  CIO.)   Government  ..oce 
Section  35903  provides,  in  part,  as  follows: 

'Imprisonment  for  violation  of  an  ordinaace  shall 
be  in  the  city  jail,  un?.ess  by  ordinance  the  legislative 
body  prescribes  imprisonment  in  the  county  jail." 
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The  Enacting  Orcinanca  of  the  San  Francisco  tlunicipal 
Coda,  Section  15,  provides  that  any  person  violating  any  of  the 
provisions  of  the  Municipal  Code  shall  be  guilty  of  a  misdemeanor, 
and  any  person  convicted  of  such  a  misdemeanor  shall  be  punishable 
'•by  imprisonment  in  the  county  jail  ..."   In  effect,  then,  our 
present  Ilunicipal  Coda  provides  for  all  imprisonments  to  be  in  the 
county  jail. 

There  is  presently  no  provision  in  our  Charter,  Municipal 
Code,  or  "he  Administrative  Code  relating  to  the  relinquishment  of 
jurisdiction  of  the  city  jail  by  the  Police  Department  and  the 
transfer  of  that  jurisdiction  to  the  Sheriff. 

Under  our  previous  Charter,  Section  11  of  Chapter  2  of 
Article  2,  the  Board  of  Supervisors  was  specifically  vested  with 
the  power  '"to  establish,  maintain  and  regulate,  and  change,  dis- 
continue and  reestablish  cit^^  and  county  jails,  prisons  and  houses 
of  detention,  punishment,  confinement  and  reclamation,  hospitals 
and  alms  houses."  As  this  power  with  reference  to  jails,  prisons 
and  confinement  was  no':  delegated  to  the  Police  Commission,  either 
directly  or  by  incorporation  by  reference  under  the  provisions  of 
Section  35  et  seq.,  of  our  present  Charter,  it  is  my  opinion  that 
the  poT'Ter  is  a  reserve  povjer  in  the  Board  of  Supervisors  under  the 
provisions  of  Section  ?  of  our  present  Charter.  Accordingly,  the 
Board  of  Supervisors  would  have  power,  by  ordinance,  to  direct 
consolidation  of  the  functions  of  the  city  jail  and  the  county 
jail  under  the  Sheriff. 

The  above  is  by  way  of  advising  you  that  I  am  of  the 
opinion  that  the  consolidation  under  the  jurisdiction  of  the 
Sheriff  of  all  of  the  prison  facilities  at  the  Hall  of  Justice 
may  be  directed  by  ordinance  of  the  Board  of  Supervisors,  and  can 
ultimately  be  accomplished  by  the  concurrence  and  agreement  of 
the  Police  Commission  and  the  Sheriff.   Such  a  consolidation  would 
be  subject  to  the  budgat,  fiscal,  and  civil  service  provisions  of 
the  Charter. 

Should  the  Board  of  Supervisors  request  appropriate 
legislation,  we  will  ba  pleased  to  prepare  same. 

\  .;ry  truly  yours , 


THOMAS  M.    0'CONi<!OR 
'^  City  Attorney 
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September  16,  1963 


Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Re:  Municipal  Railway  Platform  Men  and  Coach 
and  Bus  Operators;  Emploj^ent  Conditions 
and  Benefits;  Charter  Sec.  151.3.1 

Dear  Mr.  Albert: 

This  letter  is  in  response  to  yours  of  June  11,  ask- 
ing certain  questions  relative  to  interpretation  of  the  subject 
Charter  provision.  Vhile  not  previously  providing  you  v/ith  a 
formal  answer,  the  principles  stated  herein  have  been  applied 
in  drafting  the  ordinance  provisions  relating  to  fringe  bene- 
fits of  Municipal  Railway  platform  men  pursuant  to  the  refer- 
enced Charter  provision,  and  heretofore  adopted  by  the  Board  of 
Supervisors . 

Paragraph  (f)  of  Charter  section  151.3.1  provides,  in 
part,  as  follows: 

"At  the  time  the  board  of  supervisors  fixes  the 
wage  schedule  as  provided  in  (b)  above,  the  board  of 
supervisors  may  fix  as  conditions  and  benefits  of 
employment  other  than  wages  as  compensation  for  plat- 
form employees  and  coach  or  bus  operators  of  the  muni- 
cipal railway,  conditions  and  benefits  not  to  exceed 
those  conditions  and  benefits  granted  by  collective 
bargaining  agreements  to  the  comparable  platform 
employees  and  coach  or  bus  operators  of  the  tvjo  systems 
used  for  certification  of  the  average  of  the  two  high- 
est wage  schedules  by  the  civil  service  commission. 
The  board  of  supervisors  may  establish  such  conditions 
and  benefits  notwithstanding  other  provisions  or  limita- 
tions of  this  charter  .  .  . 
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Your  first  question  is:   May  the  two  contracts  be  con- 
sidered together  and  one  benefit  extracted  for  consideration 
from  one  contract,  and  some  other  type  of  benefit  extracted  for 
consideration  from  the  other  contract  -  or  must  only  one  of  the 
two  contracts  be  selected  for  consideration  to  the  exclusion  of 
the  other? 

The  ansvrer  to  your  first  question  is  that,  except  with 
respect  to  vacation,  health  service  and  retirement  benefits,  the 
conditions  and  benefits  desired  may  be  taken  from  either  collec- 
tive bargaining  agreement.   The  Charter  language  is  very  broad 
with  respect  to  conditions  and  benefits  that  may  be  taken  from 
said  agreements.  The  discretion  of  the  Board  of  Supervisors  is 
limited  only  by  the  statement  that  such  conditions  and  benefits 
are  "not  to  exceed  those  conditions  and  benefits  .  .  ."in  the 
collective  bargaining  agreements. 

Vith  respect  to  vacation,  health  service  and  retirement 
benefits  the  benefits  are  not  matched  directly,  but  where  these 
benefits  under  the  said  agreements  are  greater  than  those  pro- 
vided in  San  Francisco,  the  differences  are  to  be  reduced  to  a 
monetary  value  and  the  equivalent  amount  of  money  paid  to  a  trust 
fund,  under  the  management  of  an  employer -employee  appointed 
board  of  trustees.   The  actuarial  mechanics  of  establishing  com- 
parative values  for  vacation,  health  service  and  retirement  plans 
require  in  each  instance  that  the  plan  be  considered  as  an 
entirety  with  all  of  its  benefits  and  qualifications,  and  that 
for  valuation  purposes  it  is  impossible  to  choose  benefits  from 
more  than  one  plan  and  assess  a  value  that  has  any  meaning. 
Accordingly,  the  better  of  the  tv;o  retirement  schemes,  the  better 
of  the  two  vacation  schemes,  and  the  better  of  the  two  health 
service  schemes  in  the  vjage -setting  contracts  may  be  used  as  the 
upper  limit  for  determining  the  contribution  required  from  the 
city  to  the  trust  fund. 

Your  second  question  is:   If  both  contracts  are  to  be 
considered  in  determining  conditions  and  benefits,  in  considering 
a  specific  condition  or  benefit  (for  example,  the  retirement 
benefit) ,  must  one  or  the  other  of  such  specific  condition  or 
benefit  be  considered  as  a  unit  or  may  such  a  benefit  be  con- 
sidered piecemeal,  and  v/hat  might  be  referred  to  as  sub-benefits, 
be  extracted  from  one  or  the  other  of  the  two  contracts? 

As  stated  in  the  answer  to  your  first  question,  equi- 
valent retirement,  health  service  and  vacation  benefits  are 
determined  in  a  more  restrictive  fashion  than  are  other  conditions 
and  benefits  which  do  not  involve  payments  into  the  trust.   Such 
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other  ccndicions  and  benefits  may  be  taken  from  either  of  the 
collective  bargaining  agreements  used  to  determine  the  hourly 
v/age.   In  this  context  I  am  not  quite  sure  what  you  mean  by  sub- 
benefits,  but  generally  the  varies-  conditions  and  benefits  can 
be  roughly  classified  by  subject  i.iatter.  A  more  specific  answer 
is  reserved  until  specific  questions  are  presented.  The  extremely 
varied  nature  of  conditions  and  benefits  of  employment,  sometimes 
referred  to  as  "fringe  benefits,"  and  the  various  shadings  of 
subject  matter  they  involve,  dictate  a  case-by-case  approach  to 
answering  questions  as  to  whether  or  not  a  given  fringe  benefit 
is  within  the  limits  set  by  the  Charter  amendment.   Sometimes, 
in  one  of  the  tvjo  collective  bargaining  agreements  used  to  fix 
wages,  it  occurs  that  a  particular  benefit  is  oualified  so  that 
it  is  not  applicable  at  all  times  and  under  all  circumstances. 
In  applying  such  a  fringe  benefit  to  the  San  Francisco  system  it 
is  necessary  that  the  qualifications  or  limitations  on  a  particu- 
lar benefit  be  given  consideration.  They  cannot  be  ignored  and 
be  within  the  spirit  of  the  subject  Charter  amendment. 

Your  third  question  is:   Fees  the  language  "...  not 
to  exceed  those  conditions  and  benefits  granted  by  collective 
bargaining  agreements  ...  of  the  two  systems  ..."  refer  to 
the  most  liberal  conditions  or  benefits  or  to  the  lov^est  or  to 
the  average  of  the  tv7o  contracts,  assuming  both  contracts  are 
considered  and  the  subject  matter  is  susceptible  to  averaging? 

The  quoted  language  sets  an  upper  limit  on  the  fringe 
benefits  to  be  allowed  municipal  railway  carmen.   As  a  limit  on 
the  power  of  the  Board  of  Supervisors,  the  language  refers  to 
the  most  liberal  conditions  and  benefits  of  the  two  collective 
bargaining  agreements  and  not  to  the  least  liberal.   This  is 
because  the  fundamental  rule  in  determining  V7hether  an  ordinance 
is  T7ithin  the  meaning  of  a  Charter  provision  and  not  in  violation 
of  it  is  that  in  construing  a  home  rule  charter  the  city  has  all 
powers  over  municipal  affairs,  su'  ;ect  only  to  the  clear  and 
explicit  limitations  and  restrict:.ons  contained  in  the  CViarter 
(Acton  V.  Henderson  (1957),  150  Cal.App.2d  1  (citing  City  of 
Grass  Valley  v.  ^alkj.nshaw  (1949),  34  Cal.2d  595) J.   The  hiring 
and  paying  of  municipal  employees  is  generally  a  'municipal 
affair^'  (Adams  v.  Folff  (1943),  34  Cal.App.2d  435.)   In  the 
quoted  language  the  only  "clear  and  explicit"  limitation  is  the 
upper,  and  not  the  lower. 

As  to  the  additional  part  of  the  question  whether  the 
quoted  language  means  that  the  conditions  or  benefits  of  the  two 
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contracts  should  be  averaged,  our  answer  is  in  the  negative.  Had 
the  framers  of  the  Charter  amendment  in  question  intended  that 
the  fringe  benefits  of  the  two  wage-setting  contracts  be  aver- 
aged, it  V70uld  have  been  a  simple  matter  to  so  express  their 
intent.   See,  for  example,  and  by  way  of  contrast,  paragraph  (a) 
of  section  151,3.1,  V7here  express  mention  is  made  of  the  duty  of 
the  civil  service  commission  to  certify  to  the  Board  of  Super- 
visors on  or  before  the  first  Monday  of  August  of  each  year 
"...  the  average  of  the  two  highest  wage  schedules  in  effect 
on  July  1st  of  that  year  for  comparable  platform  employees  and 
coach  or  bus  operators  ..." 


You  are  so  advised. 


Very  truly  yours. 


THOMAS   M.    O'CONNOR 
MKD  City  Attorney 


Letter  Opinion  No.  63-69 


September  16,  1963 


Police  Ccmraission 

Hall  of  Justice 

350  Bryant  Street 

San  Francisco,  California  94103 


Re;   Permits  or  Licenses  for  the  Operation  of 
Taxicabs  Itoy  Be  Made  Nontransferable 


Gentlemen: 


You  have  asked  for  my  opinion  as  to  vjhether  permits 
or  licenses  for  the  operation  of  taxicabs  issued  after  a  certain 
date  may  be  made  nontransferable  by  appropriate  legislation. 

A  permit  or  license  to  operate  a  taxicab  in  a  munici- 
pality is  a  privilege  which  may  be  granted  or  withheld  by  the 
municipality  in  its  discretion  without  violating  either  the  due 
process  clause  or  the  equal  protection  clause  of  either  the  state 
or  federal  constitutions.  And  since  a  municipality  has  the  power 
to  prohibit  entirely,  it  may  cono'tion  the  exercise  of  such 
privilege  upon  such  conditions  as  it  deems  fit.   (See  Buck  v. 
Kuvl<endall,  267  U.S.  307,  31A;  Packard  v.  Banton,  264  U.S.  140, 
14A-145;  In  re  Petersen,  51  Cal.2d  177,  132-133;  McCuillin, 
Municipal  Corporations,  Vol.  7,  Section  24.661,  pp.  709-710.) 

Ordinarily,  a  permit  or  license  regulatory  in  nature 
is  a  personal  privilege  to  be  carried  on  by  the  permittee  and  is 
not  transferable  if  no  law  authorizes  its  transfer.   (31  Cal.Jur. 
2d,  Sec.  5.)   Additionally,  a  permit  or  license,  including  one 
to  carry  on  the  taxicab  busin3SS,  may  be  expressly  made  nontrans- 
ferable.  (See  City  and  County  of  Fenver  v.  Thrailkill,  244  P. 2d 
1074,  1077.)   However,  Section  1079  of  the  Police  Code  expressly 
permits  the  transfer  of  all  permits  and  licenses  issued  by  the 
Police  Commission  upon  the  consent  of  said  Commission,  and  there- 
fore all  permits  and  licenses  presently  in  force  are  transferable 

Taxicab  regulations  which  distinguish  permittees  based 
upon  the  date  of  issuance  of  a  peirmit  or  license  are  not 
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unconstitutionally  discriminatory.   (See  Capitol  Taxicab  Co.  v. 
Cermak,  60  F.2d  603.)   In  the  Capitol  Taxicab  Co.  case,  the 
licensing  ordinance  required  a  certificate  of  public  convenience 
and  necessity  to  be  obtained  by  all  those  seeking  to  go  into  the 
taxicab  business  except  for  those  already  operating  taxicabs  on 
a  certain  date. 

You  are  advised,  therefore,  that  there  is  no  constitu- 
tional inhibition  to  legislation  which  would  permit  your  Commis- 
sion to  issue  nontransferable  permits  or  licenses  after  a  certain 
date.  Accordingly,  attached  hereto  is  a  proposed  amendment  to 
Section  1079  v;hich  will  permit  this. 

Very  truly  yours. 


EAB 
End, 


THOMAS   M.    O'CONNOPv 
City  Attorney 


Letter  Opinion  No.  63-70 


September  24,  1963 


Mr.  Robert  J.  Dolan,  Clerl: 

Board  of  Supervisors 

235  v':ity  Hall 

San  Francisco,  California  94102 

Re:   Registrar  of  Voters'  Responsibility 
Regarding  Certifying  the  Velidity  of 
Signatures  on  Initiative  Petitions 

Dear  Mr.  Dolan: 

This  is  in  answer  to  your  letter  of  September  11,  1963, 
in  V7hich  you  inquire  as  to  the  legal  responsibilities  of  the 
Registrar  of  Voters  with  respect  to  certifying  the  validity  of 
signatures  on  initiative  petitions.   Your  inquiry  is  directed  to 
two  petitions  no^r  pending  before  the  Registrar;  one  is  a  pro- 
posed Charter  amendment  and  the  other  is  a  proposed  declaration 
of  policy. 

The  Registrar's  legal  responsibility  vrith  respect  to 
the  proposed  declaration  of  policy  is  as  follov7s:   Pursuant  to 
Section' 130  of  the  Charter  the  verification  of  such  petitions 
shall  be  in  accordance  with  general  law.   Section  3707  of  the 
Elections  Code  of  the  State  of  California  states  that  the  Regis- 
trar shall  examine  the  petition  and  within  10  days  from  the  date 
of  filing  he  rist  certify  the  results  of  his  examination.  This 
required  the  R.egistrar  to  make  his  certificate  on  September  16, 
1963.   If  the  petition  is  found  to  be  insufficient  a  supplemental 
petition  may  be  filed  v/ithin  10  days  of  the  date  of  the  certifi- 
cate of  insufficiency.  The  last  day  for  the  supplemental  petition, 
therefore,  is  September  26,  1963.   If  the  petition,  together  with 
supplementary  petitions,  is  found  to  be  sufficient  he  then  sub- 
mits it  to  the  Board  of  Supervisors  at  the  next  regular  meeting 
of  the  Board  on  September  30,  1963. 

The  procedure  for  amendment  of  the  Charter  by  initia- 
tive petition  is  set  forth  in  Section  3  of  Article  XI  of  the 
Constitution.   The  pertinent  provisions  of  Section  3  of  Article 
XI  read  as  follows: 
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"(h)   The  charter  of  any  city  or  city  and  county 
may  be  amended  by  proposals  therefor  submitted  by  the 
legislative  body  thereof  on  its  ov/n  motion  or  on  peti- 
tion signed  by  15  percent  of  the  registered  electors, 
or  both.   Such  proposals  shall  be  submitted  to  the 
electors  at  either  a  special  election  called  for  that 
purpose  or  at  any  general  or  special  election.   Peti- 
tions for  the  submission  of  any  amendment  shall  be  filed 
with  the  legislative  body  of  the  city  or  city  and  county 
not  less  than  60  days  prior  to  the  general  election  next 
preceding  a  regular  session  of  the  Legislature.   The 
signatures  on  such  petitions  jhall  be  verified  by  the 
authority  having  charge  of  the  registration  records  of 
such  city  or  city  and  county,  and  the  expenses  of  such 
verification  shall  be  provided  by  the  legislative  body 
thereof.   If  such  petitions  have  a  sufficient  number  of 
signatures  the  legislative  body  of  the  city  or  city  and 
county  shall  so  submit  the  amendment  or  amendments  so 
proposed  to  the  electors.   Amendments  proposed  by  the 
legislative  body  and  amendments  proposed  lay  petition  of 
the  electors  may  be  submitted  at  the  same  election. 
The  amendments  so  submitted  shall  be  advertised  in  the 
same  manner  as  herein  provided  for  the  advertisement  of 
a  proposed  charter,  and  the  election  thereon,  held  at  a 
aat.e  CO  be  fixed  by  the  legislative  body  of  such  city 
or  city  tinri  roimty,  not  less  than  40,  and  not  more  than 
60,  days  after  the  completion  of  the  advertising  in  the 
official  paper.'' 

You  will  note  that  no  time  limits  are  imposed  except 
that  the  advertisement  must  be  completed  not  less  than  40  and 
not  more  than  60  days  before  the  November  1963  election,  if  the 
proposed  Charter  amendment  is  to  appear  on  that  ballot.   The 
Registrar  need  not  conform  to  the  time  limits  set  forth  in  Sec- 
tion 3707,  supra.   It  is  my  understanding  that  the  Registrar  did 
not  commence  the  verification  of  signatures  until  September  19, 
1963. 

The  number  of  signatures  required  are  5  percent  of  the 
entire  vote  cast  for  i-layor  at  the  last  preceding  general  munici- 
pal election  for  the  declaration  of  policy  (see  Charter  Section 
132) ;  and  15  percent  of  the  registered  electors  for  the  Charter 
amendment  (see  California  Constiti "ion,  Article  XI,  Section  3) . 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
TAT  City  Attorney 


Letter  Opinion  No.  C3-71 


September  26,  1963 


Mr.  Virgil  L.  Elliott,  Director 
Eeoartment  of  Finance  and  P.ecords 
170  City  Hall 
San  Francisco,  California  94102 

R.e:   Use  of  the  Computer  for  Official 
Canvass  after  Elections 

Dear  Mr.  Elliott: 

This  is  in  response  to  your  inquiry  as  to  v;hether  or 
not  the  computer  may  be  used  for  che  official  canvass  in  the 
next  election.   There  is  no  indication  in  your  letter  as  to  the 
manner  in  which  you  propose  that  the  computer  be  used. 

Chapter  6  of  the  Elections  Code  (Sections  14900  to 
15231)  sets  forth  the  manner  in  which  an  election  shall  be  con- 
ducted v/hen  voting  machines  are  used.  Article  11  of  Chapter  6 
sets  forth  the  proceedings  at  the  close  of  polls  and  Section 
15255  of  that  Article  is  quoted  as  follows: 

"§  15255.   Canvass  of  returns;  reseal-'.ng;  machines  or 
inspecting  statement  of  returns 

"Before  proceeding  to  canvass  the  returns  of 
an  election  at  which  voting  machines  have  been  used 
to  regis _er  the  votes  cast,  the  board  authorized  to 
canvass  returns  shall  unseal  the  machines  and  take 
off  and  record  the  records  of  votes  cast  for  the 
several  candidates  voted  for  and  for  and  against  the 
several  measures  voted  upon.   Each  voting  machine 
shall  immediately  be  resealed. 

■'If  the  machine  is  provided  with  a  recording 
device  in  lieu  of  unsealing  the  machine,  the  board 
shall  inspect  the  statement  of  return  of  votes  cast 
record.   However  for  good  and  sufficient  cause  the 
board  shall  proceed  as  outlined  above." 
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It  is  my  understanding  that  the  methods  now  employed 
by  the  Registrar  of  Voters  comply  with  all  the  provisions  of 
Chapter  6,  supra.   It  is  my  opinion  that  these  provisions  are 
applicable  to  San  Francisco  elections  anc  must  be  complied  xrith, 
I  have  quoted  Section  15255  because  it  is  not  written  to  accom- 
modate the  use  of  a  computer.   Chapter  7  of  the  Elections  Code 
provides  for  electronic  or  electromechanical  tabulations  of  bal- 
lots.  This  Chapter  contemplates  the  use  of  ballots  and  would 
therefore  not  apply  to  a  county  using  voting  machines.   I  find 
no  specific  authority  in  the  law  for  a  county  using  voting 
machines  to  make  the  official  canvass  by  electronic  devices. 

It  is  my  opinion  that  the  official  canvass  should  be 
conducted  manually  in  the  same  manner  as  it  has  been  conducted 
in  the  past. 

Very  truly  yours, 
THOl^S  M.  O'CONNOR 


TAT 


City  Attorney 


Letter  Opinion  No.  63-72 


September  30,  1963 


Mr.  Allan  B.  Jacobs 

Director  of  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   Property  Tax  Exemption  of  Nonprofit 

Private  Sponsors  of  Low  Income  Housing 

Dear  ^fr.  Jacobs: 

This  letter  is  in  response  to  your  reouest  for  an 
opinion  as  to  :;hat  provisions  there  are  in  the  present  law  for 
either  total  or  partial  exemption  from  local  property  taxation 
of  low  and  middle  income  housing.   In  addition,  you  desire 
information  on  vhat  changes  in  the  lav;  i70uld  be  reouired  if  no 
such  exemption  presently  exists. 

The  California  Constitution  requires  the  taxation  of 
all  property  not  expressly  made  exempt.  Article  XIII,  Section 
1,  of  the  Constitution  provides  in  part  as  follows: 

"All  property  in  the  State  except  as  otherwise 
in  this  Constitution  provided,  not  exempt  under  the 
lavjs   of  the  United  States,  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  as  provided  by 
law,  or  as  hereinafter  provided." 

"The  Constitution  does  not  give  the  Legislature  any 
power  to  create  special  classifications  of  real  property"  (31 
A.G.  17,  13),  although  it  does  provide  that  the  Legislature  shall 
have  pov/er  to  "classify  any  and  all  kinds  of  personal  property 
for  the  purposes  of  assessment  and  taxation  in  a  manner  and  at 
a  rate  or  rates  in  proportion  to  value  different  from  any  other 
property  in  this  State  subject  to  taxation  and  may  exempt 
entirely  from  taxation  any  or  all  forms,  types  or  classes  of 
personal  property''   (Article  XIII,  Section  14,  Constitution). 
It  is  further  expressly  provided  tliat  'the  pov?er  of  taxation 
shall  never  be  surrendered  or  suspended  by  any  grant  or  contract 
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to  which  the  State  shall  be  a  party"  (Article  XIII,  Section  6, 
Constitution) . 

The  following  are  illustrative  of  real  property  tax 
exemptions  which  have  been  constitutionally  established  by  vote 
of  the  people  (Article  XIII,  Constitution) :   public  property, 
property  of  colleges,  cemeteries,  churches,  orphanages,  and  a 
portion  of  veterans'  property.  Additionally,  the  Legislature  is 
given  pov7er  to  provide  for  the  exemption  from  taxation  of  prop- 
erty used  exclusively  for  religious,  hospital  or  charitable  pur- 
poses (Article  Xill,  Section  Ic,  Constitution). 


Under  the  sections  of  the  Constitution  quoted  in  part 
above,  any  general  provision  for  tax  exemption  of  private  hous- 
ing would  require  an  amendment  to  the  California  Constitution. 

You  have  inquired  wheth-_r  any  of  the  proposed  amend- 
ments to  the  California  Constitution  V7hich  have  been  placed  on 
the  ballot  for  the  November  5,  1963,  election  will  provide  an 
exemption  from  local  property  taxes  to  nonprofit  sponsors  of  lov; 
and  middle  income  housing.   Proposition  1-A  provides  for  "home 
owners'  property  tax  exemption"  and  applies  to  a  dTrelling  occu- 
pied by  the  ovmec   as  his  principal  place  of  residence,  and  x;ould 
not  be  applicable  to  nonprofit  sponsors  of  private  housing. 
Proposition  9,  the  so-called  Vatson  amendment,  purports  to 
remove  "people  related  services"  from  the  property  tax  in  five 
(207o)  increments  from  1969  through  1973  and  limits  the  property 
tax  effective  July  1969  to  support  "property  related  services" 
to  1  per  cent  of  market  value. 

In  your  recuest  for  an  opinion  you  note  that  Assembly 
Bill  115  (Lawc  of  196  3,  Chapter  1392)  x^hich  provides  for  the 
establishment  of  renerral  area  agencies  could  be  a  vehicle  for 
nonprofit  private  sponsors  of  lov^  and  middle  income  housing  in 
San  Francisco  so  as  to  provide  for  tax  exemption  of  the  property. 
This  legislation,  hov/ever,  does  not  of  itself  provide  for  any 
tax  exemptions  because  the  provisions  of  the  present  Constitu- 
tion, i.e..  Article  XIII,  Section  1,  vjould  prohibit  the  Legis- 
lature from  so  providing.   The  cuestion  of  whether  or  not  housing 
under  the  provisions  of  this  legislation  v'ould  be  tax  exempt  is 
a  factual  cuestion  that  could  only  be  determined  at  the  time  that 
an  assessment  was  made  by  the  Assessor. 

Article  XIII,  Section  Ic,  provides  for  an  exemption 
knoxTn  as  the  welfare  exemption,  \;hich  has  been  found  applicable 
to  a  tax  exemption  in  the  operation  of  charitable  homes  for  the 
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aged.   (Fifield  Manor  v.  Los  Angeles  County  (1961),  133  Cal.App, 
2d  1.)   Only  nonprofit  homes  for  the  aged  have  Qualified  under 
this  exemption. 

In  conclusion,  you  are  advised  as  follows: 

1.  All  privately  cvmed  property  within  the  State  of 
California  not  specifically  made  exempt  by  the  Constitution  is 
taxable. 

2.  No  exemption  for  private  housing  sponsored  by  non- 
profit groups  has  been  provided  for  except  for  charitable  oper- 
ated nonprofit  homes  for  the  aged. 

3.  An  amendment  to  the  State  Constitution  would  be 
required  to  provide  for  such  an  exemption. 

4.  There  is  no  proposed  amendment  to  the  California 
Constitution  on  the  ballot  in  November  which  vould  provide  an 
exemption  to  private  nonprofit  sponsors  of  housing  for  lov/  and 
middle  income  families . 

Very  truly  yours. 


TK  .-IAS  M.  O'CONNOR 
RAK  City  Attorney 


Letter  Opinion  No,  f8-73 


October  7,  If^'iS 


Honorable  Dorothy  von  Eeroldin<»en 

Board  of  Suoervisors 

235  Cit^'  Hail 

San  Francisco,  California 

Subject:   Business  License  Tax  Ordinance; 

Validity;  of  Retrospective  Operation 
of  Airandments  Thereto 

Dear  Supervisor  von  Beroldingen: 

You  have  requested  an  opinion  as  to  the  validity  of  a 
request  that  a  proposed  amendment  of  the  Business  License  Tax 
Ordinance  to  exclude  from  the  definition  of  gross  receipts  as  it 
applies  -ro  contractors,  amounts  paid  by  a  contractor  to  a  sub- 
contractor, be  made  retroactive  to  October  1,  ir.'iS.   The  Business 
License  Tax  Ordinance  (Ordinance  No.  ?45-'0)  was  enacted  August 
?1,  1^'3,  and  became  effective  on  October  1,  l^oC.   The  first 
return  and  pa'',Tnent  of  taxes  imposed  by  this  ordinance  will  be  due 
and  payable  on  Januar^/  31,  1^59. 

As  a  general  rule  a  statute  may  be  enacted  so  as  to 
have  retrospective  application  unless  such  application  would 
violate  the  constitutional  protection  against  impairment  of  con- 
tract or  would  substantiallv  impair  or  deprive  a  person  of  a 
vested  right  (Davis  v.  Ind.  Ace.  Com. ,  1^'B   Cal  -31;  Roberts  v. 
Welimeyer,  191  Cal,  ^TX,  and  this  rule  has  been  held  to  be  arpli- 
cacTe"  to  a  tax  statute  (Holmes  v.  McColgan,  17  Cal.  ?d  47^)." 

It  is  likewi.se  T/zell  established  that  a  statute  should 

not  be  given  retrospective  operation  unless  a  legislative  intent 
to  do  30  is  clearly  apparent  (Tevis  v.  City  and  County  of  San 

Francisco,  A3  Cal.  ?d  1?^),  and  this  rule  has  aTso  been  held  ^o 

apply  to  a  statute  granting  an  exemption  from  taxation  C^l  Am. 

Jur.  "^38;  Chadwi.ck  v.  Crav/fordsville,  7A  N.E.  ?d  ?37,  17^^  A.L.R. 
4<>r;  -  Ann.~!ras.  438). 

In  Allen  v.  Franchise  Tax  Board.  39  Cal.  7d  10^,  an 
amendment  to  the  State  Personal  Income  Tax  Law  enacted  in  1941 
to  becotr.e  effective  on  February  4,  1*^41,  which  authorized  an 


■:Hir 


Letter  Opinion  No.    "SO-TS 


Honoralile  Torothv 
%7on  Earoldingen 


-  7  - 


Oc  :ober  7,  1 


apportioninent  of  cotnpensat5.on  for  services  earned  over  a  period 
of  five  or  more  vears  and  received  in  anv  taxable  year  beginning 
af^'er  EeceiTiber  31,  l*^?.*^,  was  held  to  be  valid  s5nce  it  affected 
onl^'  "lis  tax  base  as  distinguished  from  a  tax  ra":e  change  and 
was  enacted  and  became  effsct?.ve  prior  to  the  tr'.me  when  the  state's 
right  to  receive  or  collect  the  tax  accrued,  i.e.,  ^pril  15,  I'^Al. 

In  view  of  the  foregoing,  it  is  n"  opinion  that  the 
proposed  amendments  to  the  Business  Tax  Ordinance  to  change  the 
tax  base  of  contractors  subject  thereto  may  validly  be  made  re'ro- 
ac-ive  to  October  1,  l^'^S,  provided  the  legislative  intent  in  that 
rescect  is  clearly  set  forth  in  said  legislation  and  the  amendments 
are  enacted  and  become  effective  prior  to  the  time  the  right  of 
the  City  and  Counf  to  receive  or  collect  the  "ax  accrues,  i.e., 
Janvar^;  31,  19'-''. 

Ver-'  truly  yours. 


JJS 


THOKAS  M.  0•G0^T1'■T0R 
City  Attorney 


Letter  Opinion  No.    r8-7A 


October  0,    1958 


Tliomas  J.    Cahill,   Chief 

San  Francisco  Police  Department 

85^.   Bryant  Street 

San  Francisco,  California  941'; 3 

Attention  of  Alfred  G.  Amaud, 
Assistant  Deputy  Chief 

Re :  Auc  tioneer s 

Dear  Cliief  Cahill: 

This  refers  to  your  letter  of  August  G,  1?58,  in  which 
you  raise  certain  ouestions  regarding  the  use  of  Associate  Auc- 
tioneers under  section  l?.fr  of  the  Police  Code, 

Section  1?.59  of  the  Police  Code  expressly  oualifies  the 
term  "associate''  throughout  its  context  as  'business  associate.'" 


•-C3  ■ 


By  definition  the  term  "association''  is  a  collection  of 
persons  who  have  joined  together  for  a  certain  object  (Ballentine, 
Law  Dictionary). 

The  word  '"ousinass"  in  its  ordinary  and  common  use  is 
employed  to  designate  human  efforts  which  have  for  their  purpose 
living  or  reward  as  distinguished  from  charitable,  religious,  or 
educational  (Ballentine,  Law  Dictionary) . 

Section  1259  states: 

•As  used  in  this  section  the  term  'business 
associate'  means  an3''  nerson  associated  \Tith  the  auc- 
ti.oneer  in  the  auctioneering  business,  whether  as  an 
employer,  co-owner,  co-partner,  clerk,  or  employee."' 

The  T'/ord  ''whether''  preceding  an  enumeration  of  particular 
classes  as  in  section  125?  is  generally  construed  by  the  courts 
to  be  a  vTord  of  enlargement  to  insure  that  the  specific  classes 
are  included  within  the  meaning  of  the  word  or  phrase  defined.  See 
the  case  of  State  v.  Sestric,  159  S.W.  2d  70S,  7C9. 
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It  therefore  aopaars  that  a  business  associate  as  usee' 
in  section  1?59  is  any  person  who  is  an  employar,  co-ovmer,  co- 
partner, clerk  or  employee  of  the  auctioneer  or  any  other  person 
who  has  a  financial  interest  in  the  auctioneer's  business. 

There  is  no  e:q;.ress  prohibition  in  section  1259  ajainst 
an  out-o.:-town  auctioneer  coi.-«ing  to  the  City  and  County  of  San 
Francr.sco  to  conduct  an  auction  or  to  act  as  a  crier  for  an  avction 
provided  in  either  case  that  such  person  satisfies  the  require- 
ments of  section  1259.   In  the  case  of  the  out-of-tovm  auctioneer, 
such  person  must  first  qualify  as  a  business  associate  as  defined 
by  section  1259.   Said  person  must  then  prove  that  he  has  been 
associated  with  the  auctioneer  in  the  auctioneering  business  for 
a  period  of  one  year  iraraec'iately  prior  to  the  time  of  holding 
such  auction  or  that  he  h-as  been  a  bona  fide  resident  of  the  City 
and  County  of  San  Francisco  for  a  period  of  one  year  immediately 
prior  to  holding  such  auction. 

The  same  requirements  apply  to  an  auction  crier. 

It  does  not  appear  that  a  business  associate  holding  an 
a'lction  under  section  i2.5r  need  obtain  a  perrait  from  the  Chief 
of  Police.  An  affidavit  filed  with  the  C:iief  of  Police  is  suffi- 
cient provided  it  sets  forth  facts  pledging  good  faith  perfortiiance 
as  TTeli  as  the  necessary;  business  associate  recuirement  or  resi- 
dence requirem.ent.   Section  1259  also  requires  that  the  affidavit 
be  approved  by  the  Chief  of  Police. 

Very  truly  3^ours, 


HDP 


THOKAS  i'.  O'COiUlOR 
City  Attorney 


Letter  Orjinion  No.    50-75 


October  14,   1958 


Honorable  John  A.   Ertola,   President 

Board  of  Super\/isors 

235  City  Kail 

San  Francisco,  California  rA102 

Re:   Ordinance  Prohibiting  ''Sittinj,  Lyin^  or 
Sleeping  on  Sidewalk,  Etc.'' 

Dear  Super7isor  Ertola: 

Tliis  is  in  reply  to  your  letter  of  September  25,  1958, 
recTuestin3  this  office  to  prepare  a  form  of  ordinance  similar  to 
recently  enacted  Los  Anseles  legislation  waicV;  vrauld  prohibit 
'■sitting,  lying  or  sleeping  on  streets  or  sidexyalb.s. "  You  vnrote 
yon  have  in  mind  the  correction  of  problems  in  San  Francisco 
siid-lar  to  those  in  Los  Angeles  where  the  legislation  was  proTppted 
by  the  complaints  of  merchants  that  pedestrians  had  to  step  over 
or  around  persons  sprawled  on  sidewalks. 

I  have  been  advised  that  Los  Angeles  has  enacted  t\-Jo 
ordinances  relative  to  regulating  conduct  on  streets  and  sidevxalhs. 
The  first  amends  subsection  (a)  of  Section  ^1.13  of  the  Los  Angeles 
Municipal  Code  and  provides  as  follows: 

'  (a)   No  person  shall  stand  in  or  upon  any  street, 
sidewalk  or  other  public  way  open  for  pedestrian  travel 
or  otherwise  occupy  any  portion  thereof  in  such  a  manner 
as  to  annoy  or  moles':  any  pedestrian  thereon  or  so  as 
to  obstruct  or  unreasonably  interfere  with  the  free  pas- 
sage of  pedestrians.'' 

The  second  amendment  adds  subsection  (d)  to  Section  41.18 
and  provides  as  follows : 

"(d)   Ho  person  s'lall  sit,  lie  or  sleep  in  or  upon 
any  street,  sidev7alk  or  other  public  way, 

"The  provisions  of  this  subsection  s'lall  not  apply 
to  persons  sitting  on  the  curb  portion  of  any  sidewalk 
or  street  while  attending  or  viewing  any  parade  per- 
mitted under  the  provisions  of  Section  1C3.111  of  Article 
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2,  Chapter  X  of  this  Coda;  nor  shall  the  provisions 
of  this  subsection  apply  to  persons  sitting  upon 
benches  or  other  seating  facilities  providac  for  such 
purpose  by  municipal  authority  or  permit tecl  by  this 
Code," 

Prosecutions  under  ordinances  restricting  activities  on 
streets  or  in  public  places  are  met  with  certain  constitutional 
defenses.   The  first  and  most  serious  is  that  such  ordinances 
freouently  violate  the  provisions  of  the  First  Amendment  to  the 
ConSwitution  in  regard  ;:o  freedom  of  speech  or  assembly.   A  summar</ 
of  ihe  rationale  of  this  objection  is  found  in  the  recent  California 
Supreine  Court  decision  in  the  case  of  In  Re  Hoffman.  S7  C.?d  045. 
In  summarizing  the  objection  arising  by  reason  of  legislative 
conflict  \T±th   the  freedoms  guaranteed  by  the  First  Amendment,  the 
Court  states  on  page  C4?  of  the  decision  in  specific  reference 
to  restrictions  on  the  unauthorized  use  of  streets  and  parks: 

''Such  activities  can  be  regulated  only  to  the 
extent  necessary  to  prevent  interference  with  the 
municipality's  interest  in  protecting  the  public 
health,  safety,  or  order,  or  in  assuring  the  effi- 
cient and  orderly  use  of  streets  and  parks  for  their 
primary  purposes."   (U.  S.  Supreme  Ct.  cases  cited.) 

As  an  example,  the  court  refers  to  the  majority  and 
minorit3'  opinions  in  Brown  v.  Louisiana  (19S5),  333  U.S.  131,  where- 
in civil  rights  protesters  entered  a  public  library  for  purposes 
other  t'lan  library  business  but,  in  doing  so,  did  not  interfere 
with  the  operations  of  the  library  as  such.  On  page  851  of  the 
decision  the  court  said  regarding  the  Supreme  Court  decision  ''The 
majority's  test  was  whether  the  defendants'  conduct  interfered 
with  the  use  of  the  library;  the  minority's  test  was  whether  that 
conduct  was  a  library  use.   In  the  Hoffman  case,  the  California 
Supreme  Court  applied  the  same  test  and  held  tliat  that  part  of  a 
Los  Angeles  ordinance  which  prohibited  people  from  remaining  in  a 
depot  or  station  longer  than  necessary  to  transact  their  business 
was  too  broad  in  relation  to  the  first  amendment  when  applied,  to 
war  protesters  who  were  not  interfering  with  the  operation  of  the 
railroad  station  as  such.   It  appears,  therefore,  that  to  overcome 
the  objection  that  an  ordinance  violates  the  First  Amendment,  it 
ntust  be  limited,  to  a  prohibition  of  activity  which  actually  inter- 
feres VTith  the  intended,  use  of  the  street  or  facility  open  to  the 
public  in  as  narrow  a  manner  as  possible  to  accomplish  its  purpose. 

A  second  constitutional  objection  to  an  ordinance  of  the 
tyT;3  proposed  is  that  it  is  too  vague  and  prohibits  legitimate,  as 
well  as  ill«=gitimate,  conduct.   This  principle  is  illustrated  in 
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the  case  of  In  Re  Bell.  1^^  C.?d  488,  wherein  the  Suoreme  Court 
of  California  was  considering  a  county  anti-pickeczing  ordinance. 
On  page  4^6  of  the  decision,  the  court  states  5.n  relation  to 
loitering  ordinances  in  general: 

'Language  prohibiting  conduct  that  may  be  prohibited 
and  conduct  that  may  not  affords  no  reasonably  ascer- 
tainable standard  of  guilt  and  is  therefore  too  uncertain 
and  vague  to  be  enforced.   (Cases  cited.)  A  conviction 
based  upon  such  a  statute  cannot  stand  even  though  the 
acts  of  misconduct  in  the  particular  case  could  be  validly 
proliibited  by  properly  drafted  legislation.   (Cases  cited.) 

Section  2  of  the  present  ordinance  makes  it  a  crime 
'for  any  person  to  loiter,  stand,  or  sit  upon  any  public 
highway,  alley,  sidewalk  or  crosswalk  so  as  to  in  any 
manner  hinder  or  obstruct  the  free  passage  ...  of  persons 
or  vehicles  .  .  .  . '  This  language  encompasses  conduct 
tliat  is  well  within  the  bounds  of  peaceful  picketing 
sanctioned  by  the  guarantees  of  due  process  of  law.   Thus 
a  picket  may  be  peaceful  even  though  he  loiters,  stands 
or  sits  upon  a  public  higliway,  alley,  sidewalk,  or  cross- 
walk, and  thereby  constitutes  to  some  extent  an  obstruc- 
tion to  the  free  passage  of  persons  and  vehicles  or  an 
annoyance  to  persons  who  do  not  approve  of  nis  presence. 
(Cases  cited.)   The  svjeeping  prohibition  of  Section  2 
would  apply  equally  against  peaceful  pickets,  shoppers 
engrossed  in  a  window  display,  invalids  in  wheelchairs, 
acquaintances  who  stand  engaged  in  conversation.   The 
entire  section  is  therefore  invalid  even  though  Yuba 
County  might  validl3'  prohibit  excessive  and  unnecessary 
obstruction  of  the  streets  and  highways.'' 

Thereafter  in  the  case  of  In  Re  Cregler.  55  C.7d  308, 
the  Supreme  Court  had  occasion  to  pass  on  tie  constitutionality 
of  former  subdivision  4  of  Section  547  of  the  Penal  Code  which 
provided  that  any  person  '.CT'Ovm  to  be  a  pickpocket,  thief,  burglar, 
etc.,  and.  having  no  visible  or  lawful  means  of  support  when  found 
'loitering'  in  specific  places  was  a  vagrant  and  subject  to  fine 
and  imprisonment.   In  reply  to  the  contention  that  the  term 
"loitering''  was  vague  and  indefinite,  the  court  states  on  page 
311  of  the  decision: 

■'Further,  the  word  'loiter'  as  used  in  the  subject 
statute  ...  in  our  view  has  a  sinister  or  vrrongful  as 
well  as  a  reasonable  definite  implication.'' 

Thereafter  in  the  case  of  Gleason  v.  I^nicipal  Court, 
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225  C.A.2d  534,  the  court  considered  Section  41.13(b)  of  the  Los 
An^ales  Municipal  Code  vhic'i  provides  in  part:   'Wo  person  shall 
loiter  in  any  tunnel,  pedestrian  subway  .  .  .'"as  not  being  too 
vagiie  vrhen  viewed  in  the  light  of  the  evil  sought  to  be  remedied, 
namely,  the  annoying  and  molesting  of  people  in  the  places  enumer- 
ated in  the  ordinance.   The  court  on  page  587  of  the  decision 
states: 


'"The  mere  'loitering'  in  such  a  place  carries  with 
it  an  inference  that  the  'loiterer'  is  there  for  no  good." 

Finally  in  In  Re  Hoffman,  supra,  the  court,  citing  both 
In  Re  Cregler  and  Gleason  v.  l^iunicipal  Court,  states  on  page  853: 

'The  first  part  of  the  ordinance  forbids  anyone 
to  loaf  or  loiter  about  a  terminal.   For  reasons 
expressed  in  In  Re  Cre^^ler,  we  construe  the  phrase 
'loaf  and  loitering'  to  bear  a  'sinister  or  vrrongful' 
imi^lication.  As  so  interpreted  the  first  part  of  the 
ordinance  is  a  justified  police  measure  that  protects 
the  city's  interest  in  assuring  public  safety  (citing 
Gleason  v.  Municipal  Court)  without  interfering  with 
the  legitimate  exercise  of  any  constitutionally  pro- 
tec  ted  ac  t ivi  ty . " ' 

It  should  be  noted  tliat  the  term  "loitering"  in  both  the 
Gleason  and  Hoffman  cases  was  not  coupled  wita  any  particular 
FeTerince  to  specific  unlawful  conduct.   Mowever  in  the  Hoffman 

(supra) ,  the  court  granted  the  petition  for  a  writ  of  habeas 
\     f-    y  _     ,    J     .  ,   .     ^  ,  , ---by  anti-war 


cas 


loitarf-ng 


corpus  on  the  ground  that  the  conviction  _  , 

protesters  was  predicated  on  a  violation  of  the  second  part  of 
the  ordinance  which  prohibited  remaining  in  the  station  in  excess 
of  the  time  required  :o  transact  business,  which  part  of  the  ordi- 
nance the  court  held  violated  the  first  amendment  as  heretofore 
noted.'  Accordingly,  it  would  appear  that  the  conduct  tc  be  pro-  ^ 
hibi*-^'"  whether  it  be  embraced  in  the  general  term  of  loitering  ' 
or  a  more  specific  tena  of  "lying,  sitting  or  slee-ing  on  the  ^ 
si'^ewari,  must  be  something  that  is  illegal  and  not  conduct  whica 
can  be  both  legal  and  illegal.   Reference  to  this  observation 
will  also  be  made  hereafter. 

A  third  possible  ob-ection  to  any  ordinance  regulating 
conduct  arises  from  the  doctrine  of  preemption.   That  doctrine, 
as  enunciated  in  In  Re  Lane,  58  C.2d  90.  and  amplified  and  refined 
in  In  Re  Hubbard,  S5  C.?.d  11^  has  been  the  suoject  of  mucn  dis- 
cus s'"on"an?~numerous  court  decisions.   A  fair  summary  ot  trie 
doctrine  is  found  in  Stewart  v.  County  of  San  hateo.  7.4o  Cal.  App. 
2d  273  at  page  281  as  follovrs: 
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'W.iile  there  are  manv  situations  in  wl-iich  local 
police  power  may  orerate  on  the  same  subject  matter 
embraced  in  state  lesislation,  local  legislation  is 
invalid  if  it  attempts  to  impose  additional  reouire- 
ments  in  a  field  that  has  been  preempted  by  the  general 
state  lav;.   (Crises  cited.)  VJhenever  the  Legislature 
has  seen  fit  to  adopt  a  general  scheme  for  the  regula- 
tion of  a  particular  subject,  the  entire  control  over 
whatever  phases  of  the  subject  are  conferred  "_y  state 
legiylv'^tion  ceases  as  far  as  local  legislation  is  con- 
cerned.  (Cases  cited.)  Whether  the  Legislature 
intends 5  to  occupy  a  particular  field  to  the  exclusion 
of  all  local  regulation  is  to  be  determined  uoon  an 
analysis  of  the  state  legislation  in  terms  of  its 
language,  purpose  and  scope,  and  the  facts  and  cir- 
cumstances upon  VThich  it  was  intended  to  operate. 
(Cases  cited.)  VJhere  the  statute  contains  language 
indicating  that  the  Legislature  did  not  intend  its 
regulations  to  be  exclusive,  the  general  mle  permitting 
additional  supplementary  local  regulations  has  been 
applied.   (Cases  cited.)   Conversely  where  the  statute 
contains  express  provisions  indicating  that  the  Legis- 
lature intends  its  regulations  to  be  exclusive  within 
a  certain  field,  local  government  may  not  legislate  in 
that  field.   (Cases  cited.)'' 

In  19  SI  follovrlng  the  Supreme  Court  decision  in  In  Re 
Newbem.  53  Gal. 2d  To"?,  declaring' that  the  term  '•coram-r.  drun'^' 
was  constitutionally  vagre.  Section  S47  of  the  Fenal  Crde  was 
aiaended  to  change  the  former  vagrancy  or  status  crimes  co  crimes 
of  conduct.   The  section  was  re-entitled  'Disorderly  Conr.uct. 
It  pro'iibits  prostitution,  begging,  intoxication,  certain  types 
of  loitering  and  illegal  lodging  in  public  and  pr5.vate  places. 
In  addition,  there  are  numerous  other  Penal  Code  provisions  pro- 
Mtiting  ccnd'ict  considered  undesirable.   Local  ordinr.n-:iS  covering 
the  follovTing  subjects  nave  been  declared  invalid  as  c»ctempts  to 
invade  a  field  preempted  by  state  legislation:   Crimi-p?l  sexual 
activi'r/  (In  Re  Lane,  sunra) ;  intoxication  (In  Re  Xoehn-^ ,  5'.?  C.2d 
'4:?  In  Re  Corn.  59  C.?.d^  ?51)  ;  (people  v.  Looez,  5/  C.2ir'553)  ; 
People  V.  t}e   Yo-.rng,  773  Cal.App.2d  331)^  certain  types  of  gambling 
activities  (In  Re  Loretzo,  5^  C.2d  445.; 


»3 


I  have  every  reason  to  believe  that  other  offenses  enumer- 
ated in  Section  347  of  the  Penal  Code  and  other  major  crimes  such 
as  drug  use  and  traffic  which  are  extensively  covered  by  Penal  Code 
provisions  will  be  declared  preempted,  and  that  the  authorities 
must  combat  such  crimes  wliether  they  occur  in  the  Maight-Ashbury 
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distrr.ci:  or  otherwise,  under  ;:he  terms  within  the  provisions  of 

the  Penal  Code,  except  in  those  cases  where  the  court  or  the 

Legislature  may  decide  that  local  supplemental  legislation  can  be 
valicly  enacted. 


Both  the  courts  and 


—  —  the  Legislature  hav 
local  supplemental  legislation  is  permissible  in 
loiterin.^  or  conduct  obstructing  the  free  passage  of  persons  on 


decided  that 
connection  with 


streets,  sidewalks,  public  places  or  places  open  to  the  public. 

In  Gleason  v.  Municipal  Court,  supra,  decided  in  196A, 
t'i3  court  held  that  the  state  had  not  preempted  the  crime  of 
loitering  and  that  a  Los  Angeles  ordinance  prohibiting  the  same 
in  'rannels,  overpasses  and  similar  places  peculiar  to  cities  was 
valid,  supplementary  legislation. 

Section  647(c)  of  the  Penal  Code  provides  as  follows: 

'Evet^^  person  who  vrilfully  and  maliciously 
obstructs  the  free  mov/ement  of  any  person  on  any 
street,  sidewalk  or  other  public  place  or  on  or 
in  any  place  open  to  the  public  is  guilty  of  a 
m:.s  demeanor. 


''Nothing  in  tliis  section  affects  the  poTxer  of 
a  county  or  a  cxtrj   to  regulate  conduct  upon  a 
street,  sidewalk  or  other  public  place  or  on  or 
in  a  place  open  to  tlia   public.'' 

Vfaile  there  are  no  court  decisions  in  regard  to  said 
amendinent  to  Section  y:7(c),  it  would  appear  to  authorize  reason- 
able ?.ocal  restrictions  on  activity  or  conduct  which  obstructs  the 
passage  of  persons  using  streets,  sidewalks,  places  open  to  the 
public,  etc.,  subject  to  the  constitutional  limitations  heretofore 
re:^errefl  to.  As  noted,  those  constitutional  limitations  are: 
(a]    the  conduct  to  be  prohibited  must  interfere  with  the  intended 
use  of  the  street  or  facility  open  to  the  public,  and  the  restric- 
tion m^j.st  be  as  narrovj  as  possible;  (b)  the  ordinance  must  not  be 
constitutionally  vague  and  prohibit  conduct  v;liich  is  both  legal 
and  illegal. 

I  would  therefore  add  to  the  proposed  ordinance  the 
folloTTing  underlined  language: 

'No  person  shall  vT^.lfully  sit,  lie  or  sleep  in 
or  u^^on  any  street,  siderralk  or  other  public  place 
in  such  a  manner  as  to  obstruct  the  free  passa^^e  or 
use  in  the  custotr.ar'/  manner  of  such  street,  sioewaPiC 
or  other  public  placed " 
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To  make  the  rsstriction  as  narrow  as  possible  and  to 
pr^s^sn"  i'cs   application  to  lagal  as  well  as  illegal  conduct,  I 
vTOuld  ac'd  a  provision  to  the  affect  that  it  is  sul  iect  to  the 
ri3lv:  of  persons  to  sit  on  public  benches  or  other" public  facil- 
ities provided  therefor  vjhen  the  same  is  not  prohibited  by  law. 

I  am  forwardins  a  copy  of  this  letter  and  the  proposed 
ordinance  enclosed  hersvTita  to  the  Police  Department  and  the 
District  Attorney  who  \7ould  have  the  duty  of  enforcing  the  ordi- 
nance so  that  they  can  submit  whatever  comments  and  suggestions 
they  may  have  in  connection  therewith. 

Very  truly  yours, 


THOl^AS  M.    O'COmTOR 
■mL  City  Attorney 
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Exscutive  Secretary 
Board  of  Permit  Appeals 
27.7  City  Hall 
San  Francisco,  Calif o:mia 


Subject:  Author! t^7  of.   Board  of  Permit  Appeals 
To  Grant  Moratoriums  in  Appeals  From 
Building  Permit  Applications  Uhere 
Possible  Huisance  Abatement  Exists 


;ar  I'r.  Siggins: 


oj- 


This  letter  is  :.n  response  to  your  request  for  an  opi-.nion 
regarding  the  authorit^^  of  the  Board  of  Permit  Appeals  to  grant 
moratoriums  from  one  to  five  ^'ears  in  situations  t-iat  could  result 
in  abatement  or  condemnation  actions  being  brought  by  the  Director 
of  Public  TJorks. 

The  applicable  sections  of  the  Building  Code,  Part  II, 
Chapter  I  of  the  San  Francisco  i>iunicipal  Code,  and  the  Rousing  Code, 
Part  II,  Chapter  XII,  are  quoted  in  part  as  follox-Ts: 

•'Sec.  801.   Enforcement.   The  Superintandent  is 
the  authorized  representative  of  the  Director  in  the 
enforcement  of  this  Code.  V/henever  it  shall  be  neces- 
sar-/,  in  the  opinion  of  the  Superintendent,  to  call 
upon  the  Police  Eei-rartment  for  aid  or  assistance  in 
carr^^ing  out,  or  enforc5.ng,  any  of  the  provisions  of 
this' Code,  which  it  is  his  duty  to  enforce,  he  sliall 
have  the  authori'r/  to  do  so,  and  it  shall  be  the  duty 
of  the  Chief  of  Police,  or  of  any  member  of  the  Police 
DeDartment,  when  called  upon  by  the  Superintendent,  to 
act  according  to  the  instructions  of,  and  to  perform 
such  duties  as  may  be  recuired  by,  the  Superintendent 
in  order  to  enforce  or  put  into  effect  the  provisions 
of  this  Code  that  it  is' his  duty  to  enforce.'' 


T 


'•Sec.  501.   Enforceinent . 

'  (a)  Within  a  reliabilitation  area  or  conservation 
area.  Within  a  reliabilitation  area  or  conservation 
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area  the   Director  of  Public  Works  through  the  Super- 
intendent, shall  administer  and  enforce  all  of  the 
provisions  of  this  Code.   The  Superintendent  is  hereby 
designated  as  the  authorized  representative  of  the 
Director  of  Public  Works  in  such  enforcement.   The 
Superintendent  is  hereby  authorized  to  call  upon  the 
Director  of  City  Planning,  the  Director  of  Public 
liealth,  the  Chief  of  the  Fire  Department,  the  Chief 
of  Police  and  all  other  city  officers,  employees, 
departments  and  bureaus  to  aid  and  assist  him  in  such 
enforcement,  and  it  shall  then  be  their  duty  to  en- 
force the  provisions  of  this  Code,  and  to  oerform 
such  duties,  as  m.ay  come  within  their  respective 
iurisdictions . " 


The  above  auoted  seC'^ions  place  a  dut^'  upon  the  Superin- 
tendent of  Building  Inspection  to  enforce  the  Building  and  Housing 
Codas,  vjhich  codes  primarily  cover  the  field  of  nuisance  abatement. 
The  Housing  Code  was  specifically  adopted  by  the  Eoard  of  Super- 
visors of  San  Francisco  to  secure  compliance  in  relation  to  the 
public  health  and  safety  interest  being  protected. 

Violation  of  both  of  the  aforementioned  Codes  can  be  a 
mr.sderaeanor  which  would  be  prosecuted  by  the  District  Attorney  of 
San  Francisco.  Under  ':he  applicable  general  laws  of  the  State 
of  California  it  would  be  up  to  the  District  Attorney  to  make  a 
determination  as  to  whether  or  not  there  V7as  sufficient  evidence 
to  base  a  prosecution  upon  the  alleged  violation  of  sections  of 
either  the  Building  Code  or  the  Housing  Code. 

If  in  fact  the  Director  of  Public  Works  sought  civil  legal 
remedies  to  enforce  the  provisions  of  the  aforementioned  codes, 
any  moratorium  granted  would  be  by  a  court  of  competent  jurisdiction 
after  hearing  the  evidence  to  determine  whether  in  fact  there  was 
a  violation  of  a  particular  section  of  the  Code. 

It  is  a  general  rule  that  a  building  constructed  in 
accordance  with  all  existing  standards  does  not  immunize  it  from 
a  subsecuant  abatement  as  a  public  nuisance.   (Oueenside  Hills 
Realty  Company  v.  Saxl  (I'^A'),  328  U.S.  80,  83.) 


The  Board  of  Permit  Appeals  created  pursuant  to  Section 
3C  of  City's  Charter  grants  to  the  Board  the  right  of  review  over 
permit  applications  which  have  been  denied  by  various  departments 
of  City  government.   The  power  of  decision  in  all  cases  except 
those  in  regard  to  questions  of  zoning  and  zoning  variances  is 
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lim?.ted  to  two  courses  of  action.   The  Boarc^  mav  concur  in  the 
action  of  the  department,  or  by  the  vote  of  four  members  may  over- 
rule such  department. 


The  word  "moratorium"'  is  defined  to  mean  a  postponement 
of  obligations  decreec.  by  the  State  through  the  mecium  of  the 
courts  or  the  Legislature  and  its  essence  is  the  aizplication  of 
the  sovereign  power.   (Security  Mutual  Life  Insurance  Company  v. 
Heriiolsheimer  Building  Company.  271  N.W.  3<0.  345  (Nebr.).) 

Under  the  definition  stated  above,  only  a  court  of  com- 
petent jurisdiction  or  the  Board  of  Supervisors  by  a  legislative 
act  of  general  application  would  have  the  authority  to  grant  mora- 
toriums.  This  is  so  because  the  Charter  of  San  Francisco  is  not 
a  delegation  of  power,  cut  is  a  limitation  on  the  power  of  the 
Board  of  Permit  Appeals  to  act.   (Cow  Hollow  Improvement  Corpora- 
tion V.  Board  of  Permit  Api^eals ,  ?45  Cal.  App.  Izc.  150.)   CTl 
authority  not  specifically  delegated  to  boards  and  commissions  is 
reserved  to  the  Board  of  Supervisors.   (Section  !^,  City's  Charter.) 

The  Board  of  Permit  Appeals  therefore  is  limited  in  its 
decision  in  acting  upon  building  permits  in  that  it  may  concur  or 
overrule.   It  does  not  have  the  authority  to  grant  moratoriums  of 
any  length  of  time  from  the  enforcement  duty  placed  upon  the  Super- 
intendent of  Building  Inspection  and  the  Director  of  Public  Works. 

You  are  advised  accordingly. 


Very  truly  yours, 


RAK 


THOMS   M. 
City  Attorn 


0'COl>INOR 


Lettsr  Opinion  No.  68-77 


November  4,  19 S3 


Mr.  R.obert  J.  Dolan 

Clerh  of  the  Board  of  Supervisors 

23?   Cit^/  I-Iall 

San  Francisco,  California  TAl??. 

Subject:   Legality  of  Establishment  of  an 

Abatement  Appeals  Board  Purs'-iant  to 
Provisions  of  the  Proposed  Building 
Code 

Dear  Mr,  Eolan: 

This  letter  is  in  response  to  your  recuest  made  on  behalf 
of  the  Governmental  Ser^^ices  Committee  to  review  and  comment  on 
the  opposition  of  the  Board  of  Permit  Appeals  to  establishment  of 
an  Abatement  Appeals  Board.  A  copy  of  the  Board  of  Permit  Appeals 
cotnnunications  to  the  city  vjas  enclosed  for  review  by  this  office. 

The  primary  cuestion  raised  by  the  letters  from  the  Board 
of  Permit  Appeals  addressed  to  the  Governmental  Services  Committee 
is  one  of  policy  rather  than  one  of  law. 

The  Board  of  Permit  Appeals  was  created  by  Section  39  of 
the  193?.  Charter,  with  jurisdiction  to  review  decisions  of  city 
agencies  which  grant,  deny  or  revoke  peirmits.   The  Board  of  Permit 
Appeals  in  its  review  of  permit  applications  is  bound  and  limited 
in  its  decisions  by  the  provisions  of  the  ordinances  under  which 
the  permit  issuing  agency  has  acted  in  the  first  instance.   Nowhere 
in  the  section  creating  zhe   Board  of  Permit  Appeals  is  there  any 
express  or  implied  language  authorizing  the  board  "lo  decide  a 
question  contrary  to  an  existing  ordinance  or  to  the  general  law. 

Pursuant  to  the  provisions  of  the  proposed  new  Building 
Code,  specifically  Section  2'^3.1,  an  Abatement  Appeals  Board  would 
be  created.   The  board  would  be  a  successor  to  the  Housing  Appeals 
Board  created  by  act  of  the  Board  of  Supervisors  in  1958  when  the 
Housing  Code  of  San  Francisco  (Part  II,  Chapter  711  of  the  San 
Francisco  Municipal  Code)  was  adopted  by  Ordinance  No.  357-53. 
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The  essential  features  of  the  Housins  Appeals  Board  would 
be  retained  as  well  as  :ae  current  member shim  of  the  board  but  its 
jurisdiction  would  be  enlarged  under  the  new"  provisions  to  provide 
taat  an  appeal  may  be  taken  ;:o  that  board  by  any  property  owner 
wnose  property  would  be  sub:ect  to  condemnation.   Under  the  Housing 
Appeals  Board  only  property  OT^ers  of  residential  occupancies  had 
a  rigat  to  so  appeal.   The  essential  power  granted  to  the  Abatement 
Appeals  Board  is  found  in  Section  203. l.B  wherein  the  board  would 
be  authorized  to  hear  and  decide  appeals  from  orders  of  condeir.na- 
tion  or  abatement  after  public  hearing  by  the  Director  of  Public 
Worlcs . 

This  jurisdiction  is  not  equivalent  to  that  conferred 
upon  the  Board  of  Permit  Appeals  since  the  Abatement  Appeals  Board 
woalc.  consider  only  appeals  T/aerein  orders  of  condemnation  have 
been  made.   The  Board  of  Permit  Appeals,  under  Charter  jurisdiction, 
can  consider  only  those  matters  where  a  permit  is  involved  which 
has  been  denied,  suspended  or  revoked  by  any  permit  issuing  agency. 
The  Abatement  Appeals  Board  is  limited  in  its  jurisdiction  to 
appeals  from  orders  of  condemnation  by  the  Director  of  Public  Works 
whereas  the  Board  of  Permit  Appeals  has  appellate  jurisdiction  over 
all  departments  of  city  government  issuing  permits" for  operation 
of  businesses. 

There  is  no  conflict  between  the  Board  of  Permit  Appeals 
created  under  the  Charter  and  a  proposed  Abatement  Appeals  Board 
to  be  created  under  the  provisions  of  the  new  Building  Code.   The 
Board  of  Supervisors,  pursuant  to  Section  9  of  City's  Charter,  has 
all  the  reserve  power  of  the  city  not  specifically  delegated  to 
boards  or  commissions  or  reserved  to  the  people.   The  Board  of 
Supervisors  in  the  exercise  of  its  legislative  discretion  has  the 
power  to  create  the  Abatement  Appeals  Board  as  provided  for  in  the 
proposed  code. 

You  are  advised  accordingly. 

Very  truly  yours , 


RAK  THOMAS  M.  O'COraOR 

City  Attorney 


Letter  Opinion  No.  68-78 


November  8,  1968 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   A.B,  855;  Appointment  of  Golden 
Gate  Bridge  and  Highway  District 
Board  of  Directors 

Dear  Mr,  Dolan: 

This  is  in  reference  to  your  letter  of  November  6,  1968, 
wherein  you  advise  that  the  Board  of  Supervisors  has  asked  that  I 
review  your  memorandum  of  November  1,  1968,  setting  forth  the  pro- 
cedures to  be  followed  in  appointing  future  directors  to  represent 
the  City  and  County  on  the  Golden  Gate  Bridge  and  Highway  District 
in  accordance  with  the  provisions  of  A.B.  855  (Chapter  1472, 
Statutes  1968),  passed  at  the  last  session  of  the  State  Legislature 
to  become  effective  on  November  13,  1968. 

With  respect  to  the  City  and  County  of  San  Francisco, 
A.B.  855  increases  its  membership  on  the  District's  directorship 
from  seven  to  nine,  provides  that  eight  of  said  directors  shall  be 
appointed  by  the  Board  of  Supervisors,  one  shall  be  appointed  by 
the  Mayor,  and  that  four  of  said  directors  shall  be  elected  members 
of  the  Board  of  Supervisors.   These  directors  are  to  serve  at  the 
pleasure  of  the  appointing  authority;  provided,  however,  that  any 
director  holding  office  on  November  13,  1968,  may  continue  In  office 
until  the  expiration  of  his  term. 

On  July  25,  1968,  the  Legislative  Counsel  issued  an 
opinion  relative  to  A.B.  855  wherein  he  concluded  that  the  pro- 
visions of  A.B.  855  require  the  Board  of  Supervisors  of  the  City 
and  County  to  appoint  one  of  its  elected  members  to  the  first  vacant 
position  on  the  Board  of  Directors  of  the  District  and  to  appoint 
its  elected  members  to  successive  vacancies  until  four  of  the  nine 
San  Francisco  directors  are  elected  members  of  the  Board  of  Super- 
visors.  At  the  request  of  Asoemblyman  William  T.  Bagley,  unanimous 
consent  was  granted  to  print  the  Legislative  Counsel  s  opinion  m 
the  Assembly  Journal,  as  part  of  the  legislative  history  of  A.B.  855, 
and  as  a  statement  of  the  intent  of  the  Legislature  in  the  adoption 
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of  A.B.  855  as  amended,  particularly  with  reference  to  the  filling 
of  vacancies  created  by  the  restructuring  of  the  Golden  Gate  Bridge 
and  Highway  District  Board  of  Directors.   (Assembly  Daily  Journal, 
California  Legislature,  1968  Regular  Session,  p.  6708  et  seq.) 

Your  memorandum  of  November  1,  1968,  incorporates  the 
conclusions  reached  in  the  opinion  of  the  Legislative  Counsel  with 
respect  to  the  filling  of  the  two  new  vacancies  to  be  created  on 
November  13,  1968,  and  the  filling  of  the  two  vacancies  to  be 
created  by  expiration  of  terra  on  December  24,  1968,  namely,  that 
each  of  these  vacancies  must  be  filled  by  the  Board  of  Supervisors 
by  appointing  one  of  its  elected  members  to  each  such  vacancy. 

Although  the  Legislative  Counsel  admitted  that  his  conclu- 
sions relating  to  the  filling  of  vacancies  were  not  free  from  doubt, 
the  inclusion  of  his  opinion  in  the  Assembly  Journal  as  an  expres- 
sion of  the  intent  of  the  Legislature  in  adopting  A.B,  855  would, 
in  my  opinion,  serve  to  dispel  that  doubt  and  clearly  indicate  the 
procedure  to  be  followed  by  the  City  and  County  of  San  Francisco  in 
implementing  the  provisions  of  A.B.  855.   (Sato  v.  Hall,  151  Cal . 
510;  Sharpensteen  v.  Hughes,  162  Cal.App.2d  381,) 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
•^JS  City  Attorney 


Letter  Or):nion  No.    "iS-?' 


Octiober  24,    1<^''>8 


Civil  Service  Commission 

I'^l  Cit"  Hall 

San  Francisco,  California 

Attention  of  Mr.  Lawrence  Leguennec 
Assistant  Secretary 


:us 


Subject:   Rip;ht  of  Temporary  Employee  to   Tay  While 
on  TvTO  TTeaks  Military  Reserve  Duty 

Gentlemen: 

This  letter  is  in  response  to  vour  recent  rer-uest  fo-»-  an 
Opinion  concerning  whether  an  employee  who  is  on  "temporary'  s tat 
\A^'^   the  City  and  County  of  San  Francisco  is  entitled  to  militar^^ 
leave  vrith  pay  when  he  is  called  for  two  weeks  military  reserve 
duf'  if  he  has  been  so  employed  for  at  least  one  year  immediatelv 
prior  to  his  departure  for  military  service. 

The  terminolo-^/  of  Civil  Service  Rule  ?1.1,  Section  1, 
excludes  temoorar^  employees  from  such  pay.   However,  the  Military' 
and  Veterans  Code  of  the  State  of  California  in  Sections  38  ,  3^ 
and  ^^5.01  grants  such  v>a^r   ;:o  employees  vrith  over  one  year  of  serv- 
ice and  makes  no  distinction  between  various  classifications  of 
■=>mrlo^'ees  as  long  as  the  one  year  employment  requirement  is  ful- 
filled. 

I^  has  been  established  by  the  courts  that  the  si'.biect  of 
mili^-ar-^r  leaves  is  a  ix.atter  of  statevri.de  concent  and,  accord\n,'5ly, 
wa-^re  '-Vre  is  conflict  betr/een  state  law  and  local  law  on  the 
subject,  state  law  prevails.   (See:   Article  71,  section  11,  >.on- 
s-i^ufon  State  of  California;  Cu.nnint>ham  ^.   Hart,  8v^  Cal.Apr./c 
r-9.  Kurdy  v.  Citv  of  Los  An?.eles.  ?01  Cal.Arp.?^  W.S:,    Falaskxe  v. 
City  of  Long  Beach.  ?3   Cal.App.?d  17n-  Opinion  of  City  Attorney 
Vo.   A- 9 C  dated  April  5,  1-4C;  Opinion  of  Attorney  General  No.  51-17. 
dated  March  1^,  l^Sl:  17  A.G.O.  110.) 

It  is   th^ro-^oro  m'-r   opinion  that  Sections  3-",^,  3*^5  and  ^ 
3-^  V    o<=   ^he  Militar-/  and  Veterans  Code  of  the  State  of  Cal:  romia 
»ovem  "nd°r  t-h^  c"? resistances  herein  presented  and  tiat  a  tempo- 
rary; -m'^loy-e  vTho  qualifies  under  the  one  year  emplo-^ment  Drovisxon 
under~taese 'sections  is  entitled  to  military  leave  x^th  pay  waen 
he  is  called  for  two  weeks  militar>'  reserve  duf. 

Very  truly  yours, 

THOrtAS  M.  O'CObTKOR 
TJB  City  Attorney 


Lettsr  Opf.nion  No.    SC-CO 


October  31,   19r>C 


Mr.  R.  Spencer  Steele 

Zoning  Adniinistrator 

1?'?  Larlcin  Street 

San  Francisco,  CalJ.fomia  ^4107. 

Subject:   Jurisdiction  of  Board  of  Permit  Appeals 
to  O/errule  Disapproval  of  Application 


to  Snlar'^e  a  Nonconforming  Sign 


Dear  I'ir.  Steele; 


This  refers  zo   your  reauest  for  an  opinion  as  to  the 
aT't'iority  of  the  Board  of  Permit  Appeals  to  order  -^ou,  as  Zoning 
Administrator,  to  approve  an  application  for  a  sign  pertrit,  whicr. 
permit  would  increase  the  size  of  a  nonconfo-rrring  sign. 

The  apr)lication  for  a  sign  permit  vrhich  accompanied  -^'our 
request  discloses  that  a  sign  application  was  filed  June  5,  l^'.O. 
The  total  cost  of  the  v7or\'   to  be  done  was  estimated  at  $3, '^'^0.00 
and  the  work  to  be  accomolished  V7as  the  erection  of  10  single  faced, 
individual  letters  ap'-.roxima  :ely  ^'6''  high  x  10''  in  thickness,  the 
letters  to  be  placed  on  an  existing  roof tor  billboard  located  at 
53?  Br'/ant  Street  in  San  Francisco.   The  application  was  disapproved 
by  your  derartment  and,  after  appeal  to  the  Board  of  Permit  Appeals, 
the  Board  ordered  you  as  Zoning  Administrator  to  arprove  the  appli- 
cation calling  for  the  erection  of  the  aforementio-^ed  letters. 

The  applicable  sections  of  lav7  are  ruoted  in  part  as 
f  ollov7s : 


SEC.  '"'■9.1'.      Pvoof  Sign.   A  sign  or  an-  portion 


r,e>Tr 


'•SEC.  o04.   Permits  and  Conformit-^  Reorired. 

■  (a)  An  application  for  a  permit  for  a  sign  that 
conforms  to  the  ':rovisions  of  this  Code  shall  be  approvec 
by  <-he  Pecartment  of  Ci:y  Planning  without  modification 
OT  disapproval  by  the  Department  of  Cit-'  Planning  or  the  ^ 
Qii^T   Planning  Commission,  pursuant  to  the  authority  vesteo 
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in  'r'lem  by  Section  2  5,  Tart  III,  of  the  San  Francisco 
I*'^niclpal  Code  or  any  other  provision  of  said  Municipal 
Code.   No  sign,  ot.ier  than  those  si'^ns  exempfid  bv 
Section  ''>^3  of  this  Coda,  shall  be  erected,  placed,  re- 
placed, reconstructed  or  relocated  on  any  property  or 
expanded  in  area  or  in  any  diirension  except  3.n  conformity 
%Tith  the  provisions  of  this  Code.   No  siich  erection, 
placement,  replacement,  reconstruction  relocation  or 
expansion  shall  be  undertaken  without  a  permit  having 
baen  duly  issued  therefor. 


"(h)  Unless  otherr-Tise  provided  in  this  Code  or  in 
other  Codes  or  re'^^-^lations,  a  lawfully  existing  sign 
which  fails  to  conform  to  the  provisions  of  this  Article 
?  may  remain  until  the  end  of  its  normal  l:*fe.   Such  sign 
ma'''  not,  however,  be  replaced,  altered,  reconstructed, 
relocated  or  expanded  in  area  or  in  anv  d?m.ension  except 
in  conformity  with  the  provisions  of  this  Code.   Ordinary 
maintenance  and  minor  repairs  shall  be  permitted,  but 
such  maintenance  and  repa:.rs  sliall  not  include  replace- 
ment, alteration,  reconstruction,  relocation  or  expansior 
of  the  sign.   A  sign  which  is  damaged  or  destroyed  by 
fire  or  other  calamit''  shall  be  governed  by  the  provisions 
of  Section  1S5  of  this  Code.   A  sign  which  is  voluntarily 
destro-^'ed  or  remored  by  its  ovmer  or  which  is  reruired  by 
law  to  be  removed  ma'"  be  restored  only  in  full  conformity 
with  the  provisions  of  th-is  Code. 

'"SEC.  507.   Commercial  and  Industrial  Districts. 
Signs  in  C  and  H  districts,  otner  than  tinose  sxgns  ex- 
empted by  Section  '"3  of  this  Code,  shall  conform  to  the 
following  provisions: 

■  (a)   General  advertising  signs.   No  general  adver- 
tising sign  shall  be  permitted  in  any  C-1  district. 

■■(b)   Roof  signs.   No  roof  si.gn  shall  be  permitted 
:n  any  C-1  district.   In  all  other  C  and  I'  districts  no 
roof  sign  shall  be  permitted;  except  that  a  roof  sign 
may  be  erected  in  such  ot'-ier  C  and  M  districts  if: 

1.   The  sign  does  not  extend  more  than  '"5  feet 
above  the  roof  line  of  the  building  on  or  over  which 
the  sign  is  placed:  and 

'2.   All  parts  of  the  sign  are  w5thin  25  feet  of. 
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and  the  sign  is  mounted  at  not  more  than  a  A 5*  ano;le 
from,  a  wall  of  a  building  the  roof  line  of  which  is 
at  least  as  high  as  the  top  of  the  si^;  and 


Such  wall  forms  a  completp  backdror  for  the 
sijn,  as  the  si-^n  is  viewed  from  all  points  from  which 
the  sign  is  legible  from  a  public  street  or  alley. 

''SEC.  608.5.   Near  Freeways.   No  general  advertising 
si<»n,  and  no  other  sign  axceeding  ?'^0  square  feet  in 
area'  shall  be  located  after  the  date  of  determination 
and  designation  of  the  route  of  a  landscaped  or  non- 
landscaped  freeway  so  ;:hat  it  is  primarily^  to  be  viewed 
by  persons  traveling  on  anv  portion  of  suzh  freeway. 
Business  signs  not  exceeding  200  square  feet  in  area 
which  are  permitted  by  this  section  and  are  primarily 
to  be  viewed  by  persons  traveling  on  am'  portion  of  a 
landscaped  freeway  shall,  regardless  of  any  other  pro- 
vision of  this  Code,  be  limited  to  signs  which  designate 
the  name  of  the  oxmer  or  occupant  of  the  premises  upon 
which  the  sign  is  rlacsd,  or  which  identify  such  premises, 
or  w'.iich  direct  attention  to  goods  manufactured  or  pro- 
duced, or  services  rendered,  on  the  property  upon  which 
the  sign  is  placed. 

-SEC   SOC   Ajnortization  Periods.   No  lawfull>^ 
'^'xis'-in^'si'm  which  l-a?.is  .:o  contorm  to  the  provisions 
of  this  Article  ^   need  bs  removed  or  altered  to  confo^ 
to  said  provisions,  prior  to  the  end  of  r.ts  normal  lite_ 
as  T:rovided  in  Section  ^OA  of  this  Code,  exoert  as  speci - 
f^-od  I'n  Sect-Ions  T-O^.l  through  r.oo.9.  Where  zwo  or  more 
amort-!  zation  periods  of  differing  durations  applv  to  the 
same  sign,  the  most  restrictive  of  such  amortization 
periods  shall  prevail  unless  this  Code  specxi-^-callv 
provides  otherw?.se. 

-SEC.  <iO°.^.   S5gns  Near  Non -Landscape-^  Freeway's. 
Anv  lawfullv'exis':"ng  sign  which  is  now  or  :^'^reHLL^   near 
a  non-landscaped  portion  of  a  freeway  and  wn._c a  does  not 
conform  to  the  provisions  of  Section  ':O0  .^  ^--ft-'^^M^ 
shall  be  removed  or  altered  to  confonP  tnerew:  th  within 
10  years  after  the  effective  date  ot  this  Article  ^,  or 
wrthin  10  years  after  such  date  as  the  precise  route  of 
^he  ^r-eway  has  been  determined  and  designateo  but  not 
before  such  route  has  leen  opened  to  traffic,  whichever 
date  if  later;  provided,  however  taat  «"V  Awfully 
exJsMn^  sign  near  the  James  Lick  Freewav  i,.  located 
^T^s? 'if 'Fifth  Street,  north  of  Dlvi85on  Street,  and  east 
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of  I'^^th  Street,  or  near  the  San  F-rancisco-Oakland  Bav 
Srldge  approach  east  of.   Fifth  Street  n33c^  no",  be  re- 
irovec'  or  altered  to  cor'^orm  to  Section  ''00.5  prior  to 
the  end  of  its  normal  life  if  located  vr'.thin  the  area 
exempted  from  the  prohibition  of  freewav  signs  by 
Section  4721. D(?.)  of  the  San  Francisco  Building  Code 
as  that  section  was  in  effect  immediately  prior  to  the 
effective  date  of  this  Article  5," 

Pursuant  to  Section  303(d)  of  the  Citv  Flannin,<5  Code  the 
Board  of  Permit  Appeals  after  hearin-^  and  ma'.cinj»  its  decision 
attached  findings  of  fact  to  its  Notice  of  Decision  and  Order. 
The  findings,  in  effect,  stated  that  since  Section  ''-P^ .h   of  the 
CitT"/  Planning  Code  mentioned  Section  4721. D(7,)  of  the  San  Francisco 
Building  Code,  this  section  and  other  sections  of  the  Bi'ild5.ng 
Code  providing  for  rooftop  signs  governed  over  the  provisions  of 
the  City  Planning  Code. 

Under  applicable  sections  of  the  Cit''^  Planning  Code 
quoted  above,  the  follovTing  facts  would  be  deemed  evident.   The 
existing  sign  located  at  539  Brvant  Street  is  a  general  adver- 
tising roof  sign  located  near  a  freeway  and  :s  -^r'sible  therefrom. 
The  product  advertised  on  the  sign  is  not  sold  nor  has  it  anv 
connection  x^Tith  the  building  upon  which  the  sign  is  erected. 
Pursuant  to  Section  f03.5  of  the  City  Planning  Code,  this  sign 
VTOuld  now  be  prohibited.   Since  the  sign  was  erected  prior  to  the 
adoption  of  Article  -j  of  the  Planning  Code  (Sign  Ordinance) ,  the 
exist?.ng  sign  is  nonconforming.   In  fact,  the  existing  sign  is^ 
nonconforming  in  tv/o  respects,  that  is,  it  is  a  rooftop  sign  which 
does  not  come  within  the  allovTable  exceptions  i-v.   Section  ':07(1:>, 
s-'cparagraphs  1,  2  and  ?  of  the  City  Planning  Code,  and  a  general 
advertising  sign  located  near  a  freevjay  so  as  to  te  visible  there- 
from. (Section  ^08.5,  City  Planning  Code). 

Section  S'^4(h)  of  the  Planning  Code  provides  that  a  non- 
conforming sign  may  remain  until  the  end  of  its  normal  life  but 
it  cannot^'be  replaced,  altered,  reconstructed  or  expanded  in  area 
or  in  any  dimension  except  in  conformity  with  the  provisions  of 
the  Codei   Section  ^C"  provides  that  "No  lawfully  existing  sign 
V7hich  fails  to  conform  with  the  provisions  of  Ar:icle  "•  need  be 
removed  or  altered  to  conform,  to  said  provisions,  prior  to  the 
end  of  its  normal  life  as  rrovided  in  Section  :'^4  of  this  Code, 
excei^t  as  specified  in  Sections  60^.1  through  60^.''."   Sections 
609.1  through  ^^^^ S   generallv  provide  for  specific  more  restric- 
tive periods  for  the "removal  of  nonconforming  signs.    Section 
'09.4  relates  to  signs  near  non-landscaped  freeways  and  provides 
fo-r  s'^ec-'^'ic  per-^ods  for  the  removal  of  stich  signs  but  exempts 
from  its  provisions  signs  "located  within  the  area  exempted  from 
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the  prohibition  of  freewa-"'  signs  by  Section  4721. D(2)  of  the 
San  Francisco  Buildinj  Code  as  that  section  was  in  effect  immedi- 
ately prior  to  the  effective  date  of  this  Article  6."  The  subiect 
sign  is  located  in  the  exempted  area.   The  effect  of  this  exemption 
of  the  subject  sign  from  the  exception  to  Section  oO*?  contained 
in  Section  509.4  is  to  leave  the  general  provision  of  Section  50^ 
applicable  to  the  sign  that  it  need  not  "be  removed  or  altered  to 
conform  .  .  .  prior  to  the  end  of  its  normal  life  as  provided  in 
Section  '504  of  this  Code,  ..."  As  above  noted.  Section  604  in 
subdivision  (h)  thereof  provides  that  a  nonconforming  sign  cannot 
be  replaced,  altered,  reconstructed  or  expanded  in  area  or  5n  any 
dimension  except  in  conformity  with  the  provisions  of  the  Planning 
Code.   This  provision  of  Section  ^^04  applies  to  and  governs  the 
subject  sign  and  the  permit  procedure  with  relation  thereto. 

The  Sign  Ordinance  regulates  the  erection  of  new  signs 
and  provides  for  the  removal  of  signs  after  a  period  of  amortiza- 
tion has  passed.   These  periods  of  course  are  different  based  upon 
the  t^,T3e  of  sign  and  i':s  location  within  San  Francisco.   It  is  a 
fundamental  rule  of  law  that  the  specific  controls  over  the  general, 
and  when  construing  ordinances  a  specific  ordinance  of  the  type 
known  as  the  "Sign  Ordinance'  would  control  over  previously  exist- 
ing sections  of  City's  Building  Code.   The  above  reference  to  the 
Building  Code  in  Section  50^.4  merely  defines  the  signs  adjacent 
to  a  freewav  that  xrould  be  allowed  to  remain  to  the  end  of  their  - 
normal  life  as  nonconforming  uses.   It  does  no":  confer  any  juris- 
diction on  the  Superintendent  of  Building  Inspection  to  issue 
permits  for  the  erection  or  reconstxTJCtion  of  signs  not  in  con- 
formity with  the  City  Planning  Code. 

Section  50^*. 4,  supra,  refers  to  Section  4721. D(2)  of  the 
San  Francisco  Building  Code.   This  section  of  the  Building  Code, 
repealed  by  Ordinance  No.  262-55,  provided  generally  for  exceptions 
to' the  prohibitions  against  the  erection  of  signs  adjacent  to 
San  Francisco's  freeways.   The  entire  subsection  (?)  identifies 
sr>ec:.fic  areas  and  stree'rs  xjithin  San  Francisco.   The  operative 
effect  of  Section  4721. D(2)  was  to  identify  areas  in  San  Francisco 
exempt  from  the  prior  Freeways  Ordinance.   Upon  adoption  of  Article 
5  of  the  Planning  Code,  i.e.,  the  Sign  Ordinance,  these  sections 
were  repealed.   The  reference,  therefore,  by  Section  509.4  is  to 
clearly  identify  the  area  where  nonconforming  signs  would  be 
allovred  to  continue  until  the  end  of  their  normal  life. 

Under  Charter  Section  117.2  the  office  of  Zoning  Adminis- 
trator was  created,  and  one  of  the  duties  placed  upon  the  office 
of  Zoning  Administrator  is  that  he  shall  administer  and  enforce 
the  zoning  and  set-back  ordinances.   Thus  the  Zoning  Administrator 
under  the  Charter  is  cliarged  with  the  duty  to  review  permit  appli- 
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cations  to  determine  whether  or  not  thev  conform  with  the  City 
Planning  Code.   If  the  proposal  called  for  by  the  applr^ cation  for 
a  permi".  violates  the  provisions  of  the  City  Planning  Code,  the 
Zoning  Administrator  is  obligated  to  disapprove  the  application. 
Under  the  Charter  of  San  Francisco,  Section  117.3,  the  determina- 
tion of  the  Zoning  Administrator  is  final  exc:;pi;  that  appeals 
from  a  determination  of  the  Zoning  Administrator  may  be  filed 
within  l'^  days  from  the  date  of  such  decision  with  the  Board  of 
Permit  Appeals, 

In  order  for  the  Board  of  Permit  Appeals  to  reverse  the 
Zoning  Administrator,  the  Board  must  find  tha':  there  was  error  or 
abuse  of  discretion.   Under  the  Charter  the  Board  is  subject  to 
the  same  limitations  as  are  placed  upon  the  Zoning  Administrator 
by  the  Charter  or  by  Ordinance  (City  Planning  Code). 

It  is  evident  from  the  above  discussion  concerning  the 
relevant  poT^ers  and  duties  of  the  Zoning  Administrator  and  the 
Board  of  Permit  Appeals  that  the  Board  exceeded  its  jurisdiction 
in  overruling  the  Zoning  Administrator's  disapproval  of  the  permit 
application  to  erect  the  aforementioned  letters  on  top  of  a  non- 
conforming rooftop  sign  since  the  above  cited  provisions  of  the 
City  Planning  Code  specifically  prohibit  the  enlargement  in  any 
fasliion  of  a  nonconforming  sign. 

The  ouestions  referred  to  this  office  for  an  opinion 
do  not  concern  a  disagreement  on  the  facts,  but  rather  involve 
an  erroneous  interpretation  of  the  law  by  the  Board  of  Permit 
Appeals  which,  under  the  Charter,  is  not  binding  on  the  Zoning 
Administrator.   The  Zoning  Administrator  cannot  be  compelled  to 
perform  acts  which  are  void,  illegal,  contrary  to  public  policv, 
or  which  tend  to  aid  in  an  unlawful  purpose.   Even  though,  nor- 
mallv,  approval  of  the  permit  application  would  be  a  ministerial 
act,  a  ministerial  officer  cannot  be  coerced  into  doing  that  which 
his  duf^'  under  the  law  prohibits  him  from  doing,   (See  Plum  v. 
Cit^  of  Healdsburg,  237  Cal.App.?d  308,  317.)   In  the  above  case 
t^e  Court  ot  Appeal  held  that  a  superior  court  could  not  mandate 
a  public  official  to  disobey  the  law  when  the  order  of  a  planning 
commission  was  void. 

Therefore,  it  is  my  opinion  that  the  Board  of  Permit 
Acpeals  did  not  possess  the  iurisdiction  to  approve  the  subject 
sign  application  and,  further,  the  Zoning  Administrator  is  not 
obligated  to  approve  the  application  under  the  circumstances. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
RAK  Cltv  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9A102 

Subject:   Right  to  Charge  Rental  for  Use  of 

Sub-sidewalk  Space  Where  City  Holds 
Title  to  the  Street  Area 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  inquiry  of  November  8,  1958, 
wherein  you  requested  my  advice  as  to  whether  a  rental  charge  for 
use  of  sub-sidewalk  space  may  be  imposed  regardless  of  whether 
the  city  holds  title  to  the  street  area  or  not. 

A  distinction  must  be  made  between  areas  (1)  wherein  an 
abutting  owner  also  ottos  a  fee  to  the  street  area,  and  (2)  wherein 
the  city  owns  a  fee  to  the  street  area. 

I'Jhere  an  abutting  owner  also  owns  a  fee  to  the  street 
area  he  has  the  right  to  the  use  of  the  sub-surface  area  thereof 
subject  to  a  public  easement  for  the  use  of  such  sub-surface  area 
by  the  municipality  for  such  purposes  as  laying  water,  gas,  sewer 
pipes,  transportation,  etc. 

McQuillan,  Municipal  Corp.,  Vol.  10 
(1956  Rev.  Ed.)  530.85; 

Hayes  V.  Handlsy  (1920)  182  Cal.  273, 
281-282; 

City  of  B3rkelev  v.  Gordon  (1958)  254 
kX.k.    530,  53^ 

However,  the  reservation  to  the  municipality  of  this  public  ease- 
ment would  not  permit  of  the  city  imposing  a  rental  charge  against 
such  abutting  owner. 


Mr.  Robert  J.  Dolan 
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McQuillan,  i^nicipal  Corp.,  Vol.  10 
(1955  Rev.  Ed.)  §30.85,  p.  845. 

On  the  other  hand,  if  the  fee  to  the  street  area  were  in 
the  municipality  then  the  city  could  require  an  abutting  owner  to 
pay  a  reasonable  rental  fee  for  any  use  thereof. 

McQuillan,  Municipal  Corp.,  Vol.  10 
(1965  Rev.  Ed.)  §30.85,  p.  845. 

Should  such  a  fee  be  imposed  it  must  be  applied  uniformly  to  all 

such  permit  holders,  namely,  those  to  whom  such  permits  were  issued 

in  the  past  as  well  as  those  to  whom  it  may  be  issued  in  the  future. 
(See  City  Attorney's  Letter  Opinion  No.  64-18.) 


Very  truly  yours. 


NSW 


THOMAS  M.    O'COMNOR 
City  Attorney 
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Mr.  Basil  Healey 

Registrar  of  Voters 

155  City  Hall 

San  Francisco,  California 

Subject:   Validity  of  Election  Confirming 

Appointment  of  David  J.  Sanchez^,  Jr., 
as  Member  of  the  Board  of  Education 

Dear  Mr,  Healey: 

This  letter  is  in  response  to  your  inquiry  as  to  the 
effect  of  an  irregularity  in  the  election  procedure  with  reference 
to  the  confirmation  by  the  voters  of  Mr.  David  J.  Sanchez,  Jr.,  as 
a  member  of  the  Board  of  Education  at  the  November  5,  1968  election. 

Mr.  Sanchez  was  nominated  by  the  Mayor  as  a  member  of  the 
Board  of  Education  on  September  6,  1958.   His  nomination  was  in 
accordance  with  Section  134  of  the  Charter  of  the  City  and  County  of 
San  Francisco.   Charter  Section  134  is  quoted  in  full  as  follows: 

"Section  134,   All  of  the  public  schools  of  the 
school  district  of  the  city  and  county  shall  be  under 
the  control  and  management  of  a  board  of  education, 
composed  of  seven  commissioners,  who  shall  be  nomi- 
nated by  the  mayor  and  be  subject  to  confirmation  or 
rejection  by  vote  of  the  electors  as  in  this  section 
provided,  and  who  shall  be  subject  to  recall,  and  to 
suspensions  and   removal  in  the  same  manner  as  elec- 
tive officers,  as  provided  by  this  charter.   The  term 
of  each  member  shall  be  five  years,  commencing  on  the 
8th  day  of  January  following  their  respective  nomina- 
tions, provided  that  each  such  five-year  term  shall 
begin  at  the  expiration  of  the  respective  terms  of 
members  as  existing  at  the  time  this  charter  shall 
go  into  effect.  The  compensation  of  each  member  shall 
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be  one  hundred  dollars  ($100)  per  month. 

"Nominations  of  members  of  the  board  of  education 
shall  be  made,  subject  to  confirmation  by  the  electors, 
by  the  filing  by  the  mayor,  with  the  registrar  of 
voters  between  the  first  and  tenth  day  of  September  in 
each  year  prior  to  the  expiration  of  the  term  or  terms 
of  members,  the  name  of  one  qualified  citizen,  or  two, 
as  the  case  may  be,  to  serve  as  a  member  or  members, 
respectively,  of  said  board  for  the  regular  term  or  terms 
commencing  on  the  8th  day  of  January  in  the  succeeding 
year.   Each  nominee,  not  later  than  forty-five  days 
prior  to  the  election  at  which  the  electors  vote  to  con- 
firm or  reiect  said  nominee,  shall  file  with  the  regis- 
trar a  statement  of  qualifications  in  not  to  exceed  one 
hundred  words,  subscribed  by  him  before  the  registrar, 
The  registrar  shall  forthwith  certify  to  the  said  sub- 
scription and  its  date  and  retain  and  file  the  statamentt 
The  registrar  shall  cause  said  statement  of  qualifica- 
tions to  be  printed  and  shall  mail  a  copy  of  the  same  to 
each  voter,  at  least  five  days  prior  to  the  election. 
This  printed  copy  may  be  attached  to  any  nther  matter 
required  to  be  printed  and  mailed. 

"The  form  of  ballot  shall  be  as  provided  in  sec- 
tion 184  of  this  charter  and  if  a  majority  of  the 
qualified  electors  voting  on  said  nomination  or  nomina- 
tions shall  vote  in  favor  thereof,  said  nomination  shall 
be  confirmed  and  the  person  or  persons  named  shall  take 
office  on  the  8th  day  of  January  next  following.   If^ 
majority  of  the  electors  vote  "No,"  the  nomination  shall 
stand  rejected,  and  such  person  shall  not  be  eligible 
for  nomination  as   a  member  of  the  board  of  education  for 
a  period  of  at  least  vhree  years.   If  a  majority  of  the 
electors  vote  "No,"  the  mayor  shall  appoint  a  qualified 
citizen  to  serve  as  a  member  of  the  board  until  the  ath 
day  of  January  following  the  next  general  election  or 
general  municipal  election,  whichever  shall  first  be 
held.   Between  the  first  and  tenth  day  of  September 
before  such  general  election  or  general  municipal  elec- 
tion, the  mayor  shall  nominate,  subject  to  confirmation 
by  the  electors  at  such  election,  as  herein  provided, 
a  qualified  citizen  to  serve  as  a  member  of  the  board  for 
the  remainder  of  the  five-year  term  for  which  the  nomi- 
nation first  made  by  the  mayor  was  ^ejected   Vacancies 
otherwise  occurring  on  said  board  shall  be  filled  by  the 
mayor  for  the  unexpired  terms."   (Emphasis  added.) 

Section  134  was  amended  in  the  election  held  on  November  7 
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1967,  to  add  that  portion  as  underscored  above. 

When  the  Mayor  filed  Mr.  Sanchez's  name  with  the  Regis- 
trar he  did  so  in  a  letter  which  set  forth  Mr.  Sanchez's  qualifica- 
tions for  the  position  as  follows:   "He  is  at  present  a  Regents 
Fellow  and  Doctoral  Candidate  at  the  University  of  California  at 
Berkeley,  He  has  been  a  teacher  and  in  Community  Relations  with 
the  Unified  School  District  and  an  Education  Coordinator  in  the 
Mission  Target  Area.   He  was  born  in  San  Francisco  in  1939  and  is 
a  United  States  citizen.   He  has  attended  the  University  of  San 
Francisco  and  received  a  B.A.  degree  and  M.A.  degree  from  San  Jose 
State  College.   He  is  at  present  a  Ph.D.  candidate  at  the  University 
of  California.   He  is  affiliated  with  many  civic  organizations  in 
the  area.   He  has  been  a  legal  resident  of  San  Francisco  for  at 
least  the  past  five  years  and  an  elector  in  San  Francisco  for  at 
least  the  last  twelve  months." 

Statements  concerning  Mr.  Sanchez's  qualifications 
appeared  a  number  of  times  in  the  press  prior  to  the  election. 

Mr.  Sanchez,  however,  did  not  file  a  statement  of  qualifi- 
cations with  the  Registrar  and  such  a  statement  was  not  printed  and 
mailed  to  the  voters.   On  November  5,  1968,  Mr.  Sanchez  s  name 
appeared  on  the  ballot  and  a  majority  of  qualified  electors  voted 
in  favor  of  his  nomination.   Section  134  states  that  Mr.  Sanchez  is 
confirmed  and  he  shall  take  office  on  the  8th  day  of  January,  1969. 

Section  186  of  the  Charter  states  as  follows: 

"No  informalities  in  conducting  municipal,  special, 
initiative,  referendum  or  recall  elections  shall  invali- 
date such  elections  if  they  have  been  conducted  fairly 
and  in  substantial  compliance  with  and  conformity  to 
the  requirements  of  this  charter." 

There  is  no  question  concerning  the  fair  conduct  of  the  election. 
Under  all  the  circumstances  this  section,  along  with  the  general 
principals  of  law  covering  the  validity  of  elections,  lead  to  the 
conclusion  that  there  has  been  substantial  compliance  with  the 
election  laws. 

The  California  Supreme  Court  has  stated  in  Kenworthy  v. 
Most,  141  Cal.,  at  page  271:   "It  is  practically  Impossible  to  lay 
d^^  any  general  rule  covering  all  cases,  but  we  think  the  true 
test  to  be  applied  to  departures  from  the  requirements  o_  the  laws 
relating  to  the  conducting  of  elections  on  the  proper  day  and  at 
the  proper  place,  be  those  requirements  called  mandatory  or  direc- 
tory, is  as  to  whether  or  not  the  particular  departure  is  of  such 
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a  nature  as  to  make  it  impossible  or  extremely  difficult  to  deter- 
mine under  the  circumstances  of  the  case,  whether  fraud  has  been 
committed  or  anything  done  which  would  affect  the  result.''   See 
also:   V/hipley  v,  McKune ,  12  Cal.  352;  Sacramento  y.  Stepnens,  11 
Cal,ApD.2d  110;   Packwood  v.  Browne 11,  121  Cal.  478:  McKenzie  v. 
DeWitt',  121  S.W.2d  71;  17  Cal.Jur.2d  Sections  117,  135  and  lib. 

It  is  my  opinion  that  the  irregularity  which  has  occurred 
in  the  election  of  Mr,  Sanchez  does  not  invalidate  his  election  and 
that  he  ahould  be  certified  as  elected  in  accordance  with  law. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
'AT  City  Attorney 


Letter  Opinion  No.  68-83 


November  12,  1968 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Obligation  of  Housing  Authority  to  Make 
Payments  to  City  in  Lieu  of  Property 
Taxes 

Dear  Mr.  Dolan: 

Your  letter  dated  October  15  respecting  statement  made 
by  the  Executive  Director  of  the  Housing  Authority  of  the  City 
and  County  of  San  Francisco  that  the  Housing  Authority  is  under 
neither  legal  nor  moral  obligation  to  make  payments  to  the  City 
and  County  of  San  Francisco  in  lieu  of  property  taxes  has  been 
received.  You  further  state  that  Supervisor  Tamaras  would  like 
to  be  advised  whether  such  statement  is  accurate. 

It  is  my  judgment  that  the  Housing  Authority  is  under 
legal  obligation  to  make  such  payments.  While  the  property  and 
bonds  of  the  Housing  Authority  are  exempt  from  taxation,  the 
Authority  in  lieu  of  such  taxes  or  special  assessments  may  agree 
to  make  payments  to  the  city  for  services,  improvements  or 
facilities  furnished  by  city  for  the  benefit  of  a  housing  pro- 
ject owned  by  the  Authority.  Article  XIII,  Section  1,  of  the 
California  Constitution;  Sections  34400  and  34401  of  the  Health 
and  Safety  Code;  Housing  Authority  of  Los  Angeles  County  v. 
Dockweiler,  14  Cal.  2d  437  (1939). 

Under  the  federal  law  no  housing  project  may  be  com- 
menced or  a  loan  made  to  the  local  housing  authority  without  the 
approval,  and  entry  into  a  cooperation  agreement,  by  the  city 
and  the  authority.   42  U.S.C,  §51410,  1415(7)  (a)  (b) . 

The  City  and  County  of  San  Francisco  and  the  Housing 
Authority  have  entered  into  several  such  cooperation  agreements. 
One  agreement  was  entered  into  on  February  24,  1950,  pursuant 
to  Board  of  Supervisors  Resolution  No.  92  58  and  Housing  Authority 
Resolution  No.  588  and  covered  the  program  for  3,000  ""its  of 
low  rent  housing  to  be  developed  and  located  withm  the  limits 
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of  the  City  and  County  of  San  Francisco.   Another  cooperation 
asreament  was  entered  into  on  January  21,  1955,  pursuant  to 
Resolutions  l!os.  3-65  and  1434  of  the  Board  of  Supervisors  and 
the  Housing  Authority,  respectively,  covering  2500  low  rent 
housing  units.   Such  cooperation  agreements,  so  far  as  we  are 
here  concerned,  contain  substantially  the  same  provisions. 

The  cooperation  agreement  dated  Januar/  21,  1955,  pro- 
vides inter  alia: 

"3.  a.  Under  the  constitution  and  statutes  of 
the  State  of  California,  all  Projects  are  exempt  from 
all  real  and  personal  property  taxes  and  special 
assessments  levied  or  imposed  by  any  Taxing  Body. 
With  respect  to  any  Project,  so  long  as  either  (i) 
such  Project  is  ov/ned  by  a  public  body  or  governmental 
agency  and  is  used  for  low-rent  housing  purposes ,  or 
(ii)  any  contract  betx/een  the  Local  Authority  and  the 
PHA  for  loans  or  annual  contributions,  or  both,  in 
connection  with  such  Project  remains  in  force  and 
effect,  or  (iii)  any  tonds  issued  in  connection  with 
such  Project  or  any  monies  due  to  the  F'lA  in  con- 
nection with  such  Froiect  remain  unpaid,  v/hichever 
period  is  the  longest",  the  Municipality  agrees  that 
it  will  not  levy  or  impose  any  real  or  personal  prop- 
erty' taxes  or  special  assessments  upon  such  Froiect 
or  upon  the  Local  Authority  with  respect  thereto. 
During  such  period,  the  Local  Authority  shall  make 
annual  payments  (herein  called  'Payments  in  Lieu  of 
Taxes')  in  lieu  of  such  taxes  and  special  assessments 
and  in  payment  for  the  Public  services,  and  facili- 
ties furnished  fror.  time  to  tim.e  without  other  cost 
or  charge  for  or  T/ith  respect  to  such  Project. 

'''•h.      Each  such  annual  Payment  in  Lieu  of  Taxes 
shall  be  made  after  the  end  of  the  fiscal  year  estab- 
lished for  such  Project. 

'  d   Upon  failure  of  the  Local  Authority  to  make 
any  payment  in  lieu  of  taxes,  no  lien  against  any 
Project  or  assets  of  the  Local  Authority  snail  attach 
nor^hall  any  interest  or  penalties  accrue  or  attach 
on  account  thereof 


./r 


It  Should  be  noted  t'nat  the  Housing  Authority  by  the 
terms  of  the  coooeration  agreement  assumes  the  o'^^igation  to  make 
annual  payments  in  lieu  of  taxes.   Section  (d)  of  the  agreement 
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does  not  excuse  the  Rousing  Authority  from  making  such  payments 

Coot 

Hous: 

Sec 

38  c!  ?d  853  (1952)^  cer?T^n 
V.  City  of  Oakland.  222  C.A.  2d 
feakers'field.  1^3  C.A.  2d  723  (1954). 


344  U.S.  035:  Housing  Authority 
771  (1953);  Lockhart  v.  City  ot 


Thus,  it  would  appear  that  there  is  a  legal  and  binding 
obligation  on  the  part  of  the  Housing  Aut'rority  to  pay  the  in 
lieu  taxes  in  accordance  with  the  provisions  of  the  cooperation 


agreements . 


Very  truly  yours, 


RJH 


THOMAS  M.    O'COIHTOR 
City  Attorney 


Letter  Opinion  No.  58-84 


December  4,  1968 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Proposed  Ordinance  re  Offer  of  Reward 
for  Apprehension  of  Person  Discharging 
Firearm  at  Firemen  While  on  Duty 

Dear  Mr.  Dolan: 

I  have  received  your  letter  of  November  15,  1968,  inquir- 
ing as  to  the  constitutionality  of  the  proposed  ordinance  offering 
a  reward  for  the  apprehension  and  conviction  of  persons  discharging 
firearms  at  uniformed  firemen  while  on  duty. 

The  present  state  of  the  law  in  this  regard  is  given  in 
43  Cal.  Jur.  2d,  Rewards,  page  2,  as  follows: 

".  .  .a  public  officer  cannot  bind  the  state  or  any 
of  its  subdivisions  by  an  offer  of  reward  unless 
authority  is  conferred  by  legislation,  ..." 

The  authority  of  the  state  for  a  municipality  to  offer  rewards  for 
the  apprehension  of  criminals  is  contained  in  Penal  Code  Sections 
374a  and  374c  set  forth  below: 

<s374a  ''Any  city  or  county  may  offer  and  pay  rewards 
for  the  giving  of  information  leading  to  the  arrest 
and  conviction  of  any  person  for  a  violation  of  Section 
374b  or  374c  of  this  code." 

5374c   "Every  person  who  shoots  any  firearm  from  or 
upon  a  public  road  or  highway  is  guilty  of  a  mis- 
demeanor. " 

The  above  sections  would  clearly  allow  the  offering  of  a  reward 
in  the  case  of  firearms  being  discharged  at  firemen  on  the  way  to 
or  coming  from  a  fire.   In  addition,  these  sections  would  «"thorize 
the  offering  of  a  reward  in  those  cases  wherein  a  firearm  is  dis- 
charged at  a  fireman  while  in  the  public  roadway.   We  are  thus 
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left  with  the  situation  of  a  fireman  engaged  in  the  discharge  of 
his  official  duties  while  not  upon  a  public  road  or  highway. 

In  Griffin  v.  City  of  Los  Angeles,  134  Cal.  App.  753, 
at  page  774,  the  court  pointed  out  that  a  reward  could  be  offered 
by  a  municipality  under  certain  circumstances  as  follows: 

"We  conclude,  therefore,  that  although  in  a  proper 
case  the  present  charter  of  the  City  of  Los  Angeles 
does  not  prevent  its  legislative  body  from  appropriating 
funds  to  pay  a  reward  for  the  apprehension  of  one  who 
has  violated  a  penal  law  of  the  state,  it  must,  in  order 
that  they  may  exercise  such  authority,  appear  not  only 
that  the  council  recognizes  that  the  action  is  taken  for 
immediate  protection  of  the  public  peace,  health  and 
safety,  but  further  that  it  is  taken  in  recognition  of 
the  fact  that  the  need  for  protection  of  public  interest 
is  peculiarly  local  and  municipal,  and  that  it  be  di- 
rected toward  the  apprehension  of  one  so  recognized  as 
a  menace  to  local  rights.'' 

Since  the  act  of  discharging  a  firearm  at  or  in  the 
direction  of  a  uniformed  member  of  the  San  Francisco  Fire  Depart- 
ment wl-dle  the  latter  is  engaged  in  the  discharge  of  his  official 
duties  is  violative  of  the  penal  laws  of  the  State  of  California 
(Penal  Code  Sec.  245),  I  am  of  the  opinion  that  any  ordinance 
providing  for  the  offer  of  reward  for  the  arrest  and  conviction 
of  the  person  or  persons  responsible  would  be  valid  if  it  followed 
the  format  laid  down  in  the  Griffin  case,  supra.   Accordingly,  I 
have  amended  the  ordinance  providing  for  the  offer  of  a  reward  so 
as  to  set  forth  the  necessary  special  local  interest. 

Enclosed  for  your  use  are  copies  of  the  proposed 
ordinance. 

Very  truly  yours, 


THOMAS   M.    O'COraOR 
-iEK  City  Attorney 


Letter  Opinion  No,  68-85 


November  8,  1968 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 


Subject:   Appointment  to  Position  of 
General  Manager,  Recreation 
and  Park  Department  While 
Incumbent  on  Sick  Leave  With 
Pay 


Gentlemen: 


This  is  in  response  to  your  letter  requesting  ray  opinion 
as  to  whether  an  appointment  can  be  made  to  the  position  of  General 
Manager,  Recreation  and  Park  Department,  while  the  present  incum- 
bent of  that  position  continues  on  sick  leave  with  pay. 

In  your  letter  you  note  and  quote  from  my  Opinion  No. 
67-95-A,  dated  December  19,  1967,  relating  to  the  possibility  of 
dual  appointments  to  positions  and  ranks  created  in  the  Police 
Department  by  the  provisions  of  Section  35.4  of  the  Charter  which 
authorizes  the  Chief  of  Police  to  designate  officers  to  certain 
enumerated  ranks.   The  opinion  held  in  effect  that  the  Charter  is  a 
limitation  on  the  powers  of  officers,  boards  and  commissions  and 
where  it  provides  for  a  single  designation  to  a  single  specified 
rank  there  cannot  be  dual  appointments  to  that  rank. 

The  position  of  General  Manager  of  the  Recreation  and  Park 
Department  is  authorized  by  the  following  provision  of  Section  41 
of  the  Charter:   "The  recreation  and  park  commission  shall  appoint 
a  general  manager  who  shall  hold  office  at  the  pleasure  of  the 
commission."  This  provision  contemplates  but  a  single  position  with 
a  single  incumbent  performing  the  duties  and  exercising  the  autho- 
rity of  the  position  and  receiving  the  salary  therefor.   If  another 
appointment  is  made  to  the  position  and  it  is  contemplated  that  the 
appointee  perform  the  duties  and  exercise  the  authority  of  the 
position  and  receive  the  salary  therefor,  such  appointment  automa- 
tically terminates  the  right  and  authority  of  the  Incumbent  to 
exercise  its  prerogatives,   (See:  McKannay  v,  Korton,  151  Cal.  711; 
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McCoy  V,  Cour.ty  of  Lo?  Ange le s , 
is  within  the  power  of  the 


18  Cal.2d  193,)   Such  appointment 

the  Charter  provision  above 


IS  wLcnLii  tne  power  or  tne  commission  as  the  Charter  provtsi 
quoted  provides  that  the  General  i^anager  shall  serve  at  the 
pleasure  of  the  commission." 

However,  such  an  appointment  could  not  deprive  the  incum- 
bent of  any  contractual  employment  rights  that  have  vested  in  him 
under  the  Charter  or  ordinance  and  the  incumbent's  City  employment 
would  continue  in  a  de  jure  sense  for  the  limited  purpose  of  his 
receiving  any  such  rights  to  which  he  is  entitled.   (See:   United 
States  y.  Griff j.th.  2  Fed. 2d  925;  Nashville  v.  R.E.  Dopt.  oTXTf.L., 
^T  Fed. 2d  3^0~7)      Sick  leave  rights  became  vested  upon  the  occurrence 
of  the  illness  disabling  the  incumbent  from  the  performance  of  his 
duties  and  the  incumbent  is  entitled  to  his  full  accumulation  of 
sick  leave  so  long  as  the  disabling  illness  continues.   (See:   Adams 
V.  City  and  County  of  San  Francisco,  94  Cal.App.2d  586.)   Under  the 
provisions  of  Section  165.2  of  the  Charter  the  incumbent  remains  a 
member  of  the  retirement  system  while  on  leave  of  absence  for  ill- 
ness with  pay  so  he  is  also  entitled  to  all  retirement  rights  during 
his  absence  including  the  right  to  apply  for  retirement  prior  to  the 
termination  of  his  lea-^e  the  same  as  if  he  were  an  active  employee. 
(See:   Palaske  v.  Citv  of  Long  Eeach,  93  Cal,App,2d  120;  Murdy  v. 
City  of  Los  Agoeles,  ^i  Cal.App,2d  468.) 

The  renumeration  paid  the  incumbent  during  the  period  of 
his  leave  of  r.bsenco  for  illness  is  rot  payment  of  the  salary  of  the 
por.ition  but  is  rather  the  payment  of  an  employment  benefit  to  v;hich 
he  is  contractually  entitled  measured  by  the  salary  he  received  at 
the  time  the  leave  commenced.   (See:   Adams  v.  City  and  County  of 
San  Frarcisco,  supra;  City  Attorney's  Opinion  No.  3687,  dated 
June  27,  11^5.) 

City  Attorney's  Opinion  No.  3687  considered  an  analogous 
situation  involving  payment  of  salary  to  the  then  secretary  of  the 
Civil  Service  Commission  and  the  payment  of  sick  leave  in  the  same 
amount  to  the  former  incumbent  of  that  position,  and  in  that  opinion 
the  same  conclusion  as  herein  expressed  was  reached.  A  copy  of  that 
opinion  is  enclosed  for  your  information. 


You  are  thus  advised. 


Very  truly  yours. 


TJB 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  Mo.  68-86 


November  25,  1968 


Honorable  Leo  T.  McCarthy 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Re:   Zoo  Director;  Legality  of  Also  Being 
Employed  by  San  Francisco  Zoological 
Society 

Dear  Supervisor  McCarthy: 

This  is  in  reference  to  your  letter  of  October  16,  1968, 
requesting  my  opinion  whether  the  Charter  would  prohibit  the  zoo 
director  from  also  being  employed  by  the  San  Francisco  Zoological 
Society.   Mr.  Edgar  N.  Stone,  President  of  the  San  Francisco  Zoolo- 
gical Society,  has  advised  me  that  such  employment  would  be  without 
compensat  ion • 

The  director  of  the  zoo  is  appointed  pursuant  to  the  pro- 
visions of  section  41  of  the  Charter,  and  he  is  responsible  for 
the  overall  planning,  organization  and  direction  of  the  zoo.  The 
San  Francisco  Zoological  Society  has  entered  into  a  lease  and 
agreement  with  the  City  and  County  to  operate  and  manage  the  con 
cessions  at  the  zoo.   The  zoo  director  has  the  responsibility  of 
supervising  the  lessee's  performance  of  the  lease  agreement  and 
in^thlt  capacity  is  required  to  enforce  the  lease  provisions  for 
the  City  and  County. 

Section  222  of  the  Charter  prohibits  any  officer  or  employee 
of  the  City  and  County  from  engaging  in  employment  which  ^s  incom- 
patible with  his  duties  as  a  City  and  County  officer  or  employee. 
It  reads  in  part: 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employ- 
ment or  business  or  professional  work  or  enterprise 
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which  is  inconsistent,  incompatible,  or  in  conflict 
with  his  duties  as  a  supervisor  or  officer  or  employee 
of  the  city  and  county  or  with  the  duties,  functions 
and  responsibilities  of  his  appointing  power,  or  the 
department,  office  or  agency  by  which  he  is  employed, 
or  the  board  or  commission  of  which  he  is  a  member," 

It  is  my  opinion  that  under  section  222  of  the  Charter,  the 
zoo  director  would  be  prohibited  from  being  employed  by  the  San 
Francisco  Zoological  Society  in  that  his  employment  with  said  lessee 
of  the  City  and  County  would  be  directly  inconsistent,  incompatible 
and  in  conflict  with  his  duties  as  zoo  director  for  the  City  and 
County  of  San  Francisco, 


You  are  thus  advised , 


Very  truly  yours. 


MCK 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:   Mr,  Edgar  N,  Stone,  President 

San  Francisco  Zoological  Society 
Zoo  Road  &  Skyline  Boulevard 
San  Francisco,  California  94123 


Letter  Opinion  No.  68-87 


November  25,  1968 


Mr.  Walter  H.  Shorenstain,  President 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California 

Re:   Bequest  of  Le  Roy  H,  Vane 
Senior  Citiztin  Center 

Dear  Mr.  Shorenstein: 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  what  restrictions  are  placed  upon  the  Recreation  and  Park 
Commission  in  expending  funds  from  the  bequest  of  Le  Roy  H,  Vane. 
Specifically,  you  request  advice  as  to  whether  or  not  the  funds  can 
be  expended  in  a  location  other  than  Golden  Gate  Park. 

The  will  and  codicil  of  Le  Roy  H.  Vane  were  admitted  to 
probate  in  the  Superior  Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco  identified  as  Probate  No. 
175536.   On  July  13,  1967,  the  Order  and  Decree  of  Final  Distribu- 
tion was  filed  distributing  the  estate.  The  provision  of  the  will 
that  you  are  concerned  with  is  noted  in  part  as  follows: 

".  .  .  shall  be  distributed  absolutely  to  the  duly 
appointed  and  acting  COI^ISSIONERS  OF  THE  RECREATION 
AND  PARK  DEPARTMENT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  to  be  used  in  the  discretion  and  decision 
of  said  Commissioners  for  the  erection,  rehabilita- 
tion, construction  and  establishment  of  an  appropriate 
building  or  buildings,  preferably  in  the  area  of  the 
Conservatory  in  Golden  Gate  Park,  said  building  or 
buildings  to  have  modern  heating  and  sanitation  facili- 
ties, and  to  be  appropriate  for  the  use  of  Senior 
Citizens  of  both  sexes  for  social  recreation." 

The  Final  Order  of  Distribution  referred  to  above  used  the 
same  language  in  distributing  the  estate  to  the  City  and  County  of 
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San  Francisco  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission. 

3y  Resolution  No.  6606,  the  Recreation  and  Park  Commission 
accepted  the  bequest  of  Mr.  Vane.   In  addition,  by  Resolution  No, 
553-67,  the  Board  of  Supervisors  of  San  Francisco  accepted  the 
bequest  in  accordance  with  the  terms  of  the  last  will  and  testament 
of  the  deceased. 

The  provisions  of  the  Charter  having  been  complied  with, 
the  Recreation  and  Park  Commission  on  behalf  of  the  City  and  County 
of  San  Francisco  is  the  trustee  of  that  part  of  the  Vane  bequest 
left  to  the  City  and  County  of  San  Francisco  for  the  purpose  of 
constructing  or  reconstructing  a  structure  for  the  use  of  Senior 
Citizens.   The  primary  question  to  be  determined  is  whether  the 
Recreation  and  Park  Commission,  as  trustee  for  the  City  and  County 
of  San  Francisco,  must  construct  a  Senior  Center  in  Golden  Gate  Park, 

In  interpreting  the  provisions  in  a  will  the  intention  of 
the  testator  should  be  carried  out  as  nearly  as  possible,  and  this 
is  the  basic  rule  of  interpretation  to  which  all  others  yield. 
(Probate  Code  Section  101;  The  Estate  of  Lawrence  (1941),  17  Cal.2d 
1,  6.)   Probate  Code  Section  101  provides  generally  that  a  distinct 
bequest  cannot  be  affected  by  any  words  not  equally  clear  and  dis- 
tinct or  by  inference  or  arguments  from  other  parts  of  the  will. 
Therefore,  unless  there  is  ambiguity  in  the  description  of  the  gift 
and  if  the  intention  is  apparent  in  the  language  of  the  will,  it 
cannot  be  shown  that  the  testator  had  a  different  one. 

With  these  rules  of  construction  in  mind,  and  reviewing 
the  specific  language  in  the  will,  it  is  clear  that  Mr.  Vane 
intended  to  make  a  specific  bequest  to  the  City  and  County  of  San 
Francisco  with  your  Commission  as  trustee,  to  construct  or  recon- 
struct a  building  or  buildings  for  the  use^of  Senior  Citizens.   The 
only  portion  of  the  will  granting  the  bequest  to  the  City  which 
raises  some  doubt  is  what  is  meant  by  the  language  "...  preferably 
in  the  area  of  the  Conservatory  in  Golden  Gate  Park."  This  phrase, 
starting  with  the  word  "preferably"  creates  what  is  legally  termed 
in  the  law  of  trusts  "precatory  words."  This  means  that  the  trustor 
herein,  Mr.  Vane,  must  have  expressed  an  intention  to  impose 
enforceable  duties  on  the  Commission,  and  not  a  purely  moral  obli- 
gation.  The  problem  is  one  of  construction  in  that  ordinary  words 
of  desire,  hope  or  recommendation  that  a  legatee  use  the  property 
for  a  certain  purpose  does  not  create  an  enforceable  obligation. 
(Estate  of  Ferdon  (1949),  91  Cal.App.2d  622.)   The  word  "preferable" 
is  defined  in  Webster's  International  Unabridged  Dictionary  as 
follows:   'Worthy  to  be  preferred,  or  chosen  before  something  else; 
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mors  desirable;  as  a  preferable  scheme."  The  word  "preferably"  is 
an  adverb,  and  as  used  in  this  grairanatical  construction,  it  modifies 
the  entire  phrase,  meaning  that  Mr.  Vane  desired,  if  possible,  to 
have  a  building  constructed  for  Senior  Citizens  near  the  Conserva- 
tory in  Golden  Gate  Park,   But  this  was  a  desire  only  and  not  an 
absolute  command  to  the  Commission  as  trustee  for  the  City, 

Section  101  of  the  Probate  Code  requires  that  the  inten- 
tion of  the  testator  should  be  carried  out  as  nearly  as  possible 
and  by  the  use  of  the  word  "preferably"  the  testator  directed  the 
Commission  to  give  first  priority  to  locating  the  Senior  Citizens 
Center  in  the  area  of  the  Conservatory  in  Golden  Gate  Park,   This 
intention  must  be  carried  out  if  it  can  be  feasibly  done.   If  the 
Commission  finds  that  it  is  not  practical  or  possible  to  construct 
a  Senior  Citizens  Center  in  the  area  of  the  Conservatory  in  Golden 
Gate  Park,  then  it  may  use  the  funds  to  construct  a  building  in 
another  location  either  in  or  out  of  Golden  Gate  Park  since  the 
obligation  imposed  by  Mr.  Vane  is  not  legally  binding  on  the  Com- 
mission, 

You  are  advised  accordingly. 

Very  truly  yours. 


RAK 


THOi^'\S   M,    O'CONNOR 
City  Attorney 
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Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Attention:  Mr.  Virgil  Elliott,  Director 

Department  of  Finance  and  Records 

Subject:   Real  Property  Transfer  Tax  Ordinance 

Dear  Mr,  Mellon: 

This  letter  is  in  reply  to  your  letter  of  inquiry  regard- 
ing procedures  to  be  followed  resulting  from  developments  arising 
from  the  adoption  of  Ordinance  No.  154-68  which  amended  Ordinance 
No  315-67,  commonly  known  as  the  Documentary  Stamp  Tax  on  Sale 
of  Real  Prooerty  (now  known  as  Real  Property  Transfer  Tax).  (For 
general  comment  on  the  Documentary  Stamp  Tax,  see  my  Opinion  5o-68, 
dated  July  18,  1968.) 

Your  inquiry  arises  from  the  fact  that  the  former  proce- 
dure requiring  the  affixing  of  adhesive  stamps  to  specified  docu- 
ments to  be  recorded  has  been  discontinued.   Said  stamps  had  been 
acquired  at  actual  cost  of  printing  by  the  County  Recorder 
through  the  State  Board  of  Equalization,  and  therearter  sold  by 
him  at  denominated  values,  frequently  in  large  blocks,  to  title 
insurance  companies,  real  estate  brokers,  ban.cs  or  attorneys,  who 
affixed  the  required  amount  thereof  to  instruments  designated  by 
the  ordinance  at  their  time  of  recordation. 

Th'^  new  procedure  adopted  by  the  Board  of  Supervisors  pro- 
vides that 'the  Recorder  shall  not  record  any  instr'jment  unless  the 
tax  impoced  by  the  ordinance  is  paid  and  the  amount  due  thereon  is 
shown  on  the  face  of  the  instrument  to  be  recorded  or  on  a  separ- 
ate paper  which  is  not  subject  to  recordation  but  ox:  waich  a  per- 
manent record  is  made  before  being  attached  to  the  original 
instrument  and  returned  in  accordance  with  the  provisions  of 
Section  27321  of  the  Government  Code.   As  a  consequence  of  this 
changed  procedure,  individuals  and  corporations  have  in  tneir  pos- 
session documentary  tax  stanips  which  they  have  purchased  from  the 
Recorder,  which  remain  unused  and  which  they  wish  to  return  and 
obtain  a  refund  of  the  purchase  price. 


Letter  Opinion  No.  60-88 


Mr.  Thomas  J,  Mellon 


-2- 


November  25,  IS 58 


Yo'-ir  third  question  is  as  follows:   "Does  Section  13  of 
Ordinance  No.  315-57,  pertaining  to  'Claims  for  Refund'  refer 
exclusivsl)'  to  documentary  stamps  after  they  are  affixed  to 
recorded  documents,  as  distinguished  from  claims  which  may  arise 
in  connection  with  the  City's  repurchase  of  unused  stamps  (Sec- 
tion 9)?" 

Section  9  of  the  amended  ordinance  provides,  in  part:  "The 
County  Recorder  shall  repurchase  any  unused  documentary  stamps 
sold  by  him  prior  to  July  1,  19oC."   It  also  provides  for  the 
acceptance  for  recordation  of  documants  to  which  such  stamps  have 
been  affixed  and  the  cancellation  thereof,   in  other  words,  in 
spite  of  the  procedural  chcngas  heretofore  referred  to,  previously 
sold  stamps  can  still  be  accepted  as  evidence  of  pajonent  of  the 
tax. 

Section  9,  prior  to  its  amendment,  had  provided  for  the 
purchase  by  the  Recorder  of  adhesive  stamps  from  the  State  Board 
of  Equalization  and  the  sale  thereof  as  previously  noted.   It  also 
provided:   "The  Recorder  shall  repurchase  any  unused  adhesive 
stamps  sold  by  him  pursuant  to  this  ordinance." 

Section  13  of  the  ordinance  provides:   "Claims  for  refunds 
of  taxes  imposed  pursuant  to  this  ordinance  shall  be  governed  by 
the  provisions  of  Chapter  5  (commencing  with  Section  5095)  of 
Part  9  of  Division  1  of  the  Revenue  and  Taxation  Code."  This  sec- 
tion of  the  ordinance  has  not  been  amended. 

As  the  recitals  of  the  aforesaid  sections  of  the  ordinance 
indicate.  Section  9  directs  the  Recorder  to  "repurchase"  unused 
documentary  tax  stamps  while  Section  13  provides  that  the  procedure 
relating  to  claims  for  refunds  shall  be  governed  by  the  cited  pro- 
visions of  the  Rc.vertut  and  Taxation  Code.   "Repurchase"  and  "Refund" 
are  distinct  legal  terms. 

Section  5095  of  the  Revenue  and  Taxation  Code  relating  to 
refunds  as  far  as  is  material  to  documentary  stamp  taxes  provides 
in  part  as  follows:   "On  order  of  the  Board  of  Supervisors  any 
taxes  paid  before  or  after  delinquency  shall  be  refunded  if  they 
were  (a)  Paid  more  than  once,  (b)  Erroneously  or  illegally  col- 
lected. .  .  " 

Documentary  stamp  taxes  are  imposed  upon  the  specific 
documents  themselves  and  stamps  affixed  th-^reto  are  merely  evidence 
of  the  pa:,Tnent  of  the  tax.   (See:   Lee  v.  Bicl:ell,  292  U.S.  415, 
78  L.Sd.  1337.) 
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In  51  Ops.  Cal.  Atty.  Gen.  163  (dated  August  27,  1938), 
the  author  states,  on  page  154 :   "Under  the  former  Documentary 
Stamp  Act,  title  companies  which  submit  the  bulk  of  documents  to 
be  recorded  purchased  supplies  of  stamps  in  advance  and  in  effect 
provided  the  counties  with  revenue  for  taxable  transactions  which 
had  not  yet  occurred."   It  is  these  unused  documentary  stamps, 
which  are  not  yet  evidence  of  a  taxable  transaction,  that  are  the 
subject  of  Section  9  of  the  amended  ordinance.   They  are  subject 
to  repurchase  by  the  Recorder.   Since  they  have  not  been  involved 
in  or  are  evidence  of  a  taxable  transaction  there  is  no  necessity 
for  going  through  the  refund  procedure  provided  for  in  Section  13, 
supra,  of  the  ordinance  which  requires  an  order  by  the  Board  of 
Supervisors  in  accordance  with  the  provisions  of  the  Revenue  and 
Taxation  Code  incorporated  in  said  section.   This  section  refers 
exclusively  to  claims  for  refund  of  taxes  paid,  evidenced  by 
stamps,  after  they  have  been  affixed  to  documents,  as  distin- 
guished from  the  redemption  of  unused  stamps. 

I  therefore  conclude  that  the  answer  to  question  3  is  in 
the  affirmative. 

Your  first  question  is  as  follows:   "Shall  'documentary 
tax  stamps'  which  are  returned  to  the  Recorder  for  refund  in 
accordance  with  Section  9  of  the  amending  ordinance  be  considered 
as  taxes  'in  excess  of  amounts  due'  and  thus  be  refundable  through 
an  appropriation  set  up  by  the  Controller  under  authority  for 
refunding  amounts  due  as  contemplated  in  Section  11.6  of  the 
Annual  Appropriation  Ordinance?"  It  would  appear  that  the  answer 
to  said  question  is  in  the  affirmative. 

Section  9  of  the  amended  ordinance  provides  that  the 
Recorder  shall  repurchase  unused  documentary  tax  stamps.   This 
means  that  he  shall  redeem  them.   (See:   Stafford  v.  Realty  Bond 
Service  Corp. ,  39  Cal. 2d  797.)   It  is  apparent  that  under  the 
circumstances  the  monies  received  from  the  sale  of  stamps  are 
"amounts  deposited  in  the  treasury  in  excess  of  amounts  due"  until 
said  stamps  are  actually  used  in  connection  with  a  taxable  trans- 
action.  Therefore,  the  amounts  so  deposited  may  be  refunded  in 
accordance  with  the  provisions  of  Section  10.5  of  the  Annual 
Appropriation  Ordinance  which  provides:   "The  Controller  is  author- 
ized and  directed  to  set  up  appropriations  for  refunding  amounts 
deposited  in  the  treasury  in  excess  of  amounts  due,  and  the 
receipts  in  and  expenditures  from  each  are  hereby  appropriated  in 
accordance  with  the  law." 

The  answer  to  your  second  question  is  that  it  is  not  nec- 
essary for  the  Board  of  Supervisors  to  provide  funds  by  approving 
an  appropriation  to  repurchase  the  unused  documentary  tax  stamps. 


Letter  Opinion  No.  68-88 


He.   Thomas  J.  Mellon 


-4- 


Noveraber  25,  1969 


Your  question  No.  5  inquires  as  to  what  disposition  the 
Recorder  should  make  of  tax  stamps  which  remain  unsold  and  unused 
tax  stamps  which  are  returned  for  refund.   The  amended  ordinance 
does  not  now  provide  for  the  affixing  of  stamps  to  show  the  pay- 
ment of  the  tax  except  that  in  Section  9  thereof  it  is  provided 
that  the  Recorder  shall  accept  in  payment  of  a  tax,  stamps  which 
have  been  affixed  to  documents  presented  for  recordation.   This 
exception  refers  only  to  stamps  which  have  been  sold  prior  to 
July  1,  1968.   Section  11  of  the  amended  ordinance  merely  provides 
that  the  Recorder  shall  not  record  an  instrument  upon  which  the 
required  tax  has  not  been  paid  and  that  the  amount  of  the  tax  due 
should  be  shown  on  the  document  to  be  recorded  or  on  a  separate 
instrument  and  that  the  Recorder  might  rely  thereon. 

It  would,  therefore,  appear  that  under  the  present  docu- 
mentary stamp  amended  ordinance,  the  unused  stamps  are  useless. 
As  they  potentially  represent  a  prepayment  of  taxes  if  affixed 
to  instruments  presented  for  recordation  in  accordance  with  Sec- 
tion 9,  they  should  be  protected  by  destruction,  cancellation  or 
other  means,  from  unauthorized  use. 

Question  4  is  as  follows:   "The  Recorder  has  requested 
that  documents  presented  for  recording  showing  an  amount  of  Real 
Property  Transfer  Tax  due  or  no  tax  due  shall  be  signed  by  the 
person  making  the  determination  of  the  amount  due.   If  not  a  party 
named  in  th-  doctment ,  the  agent's  firm  name  must  also  be  shown. 
Example:   Black  &  White  Company,  real  estate  brokers,  send  a  deed 
toTantral  California  Escrow  Company,  a  title  insurance  company. 
John  Doe,  an  employee  of  the  title  insurance  company,  acting  on 
information  supplied  by   Black  &  White  Company ^  writes  the  amount 
of  tax  due  on  the  face  of  the  deed  and  signs  Amount  o^  Real 

Prop-rty  Tax  Due,  $   ,  Black  &  White  Company,  by  John  Doe, 

a^cnt  '   The  deed  is  then  submitted  by  the  title  insurance  company 
for  recording.   Quection--Inasmuch  as  John  Doe  is  an  employee  or 
the  title  company,  would  that  company  be  liable  ror  any  additional 
tax  due  because  of  an  error  in  determining  the  amount,  or  would 
liability  rest  entirely  upon  Black  &   White  Company,  i.or  whom  John 
Doe  acted  as  agent?" 

Section  3  of  the  ordinance  provides  as  follows:   "Any  tax 
imposed  pursuant  to  Section  2  hereof  shall  be  paid  by  an/person 
who  makes,  signs  or  issues  any  document  or  instrument  subject  to 
the  tax  or  for  whose  use  or  benefit  the  same  is  made,  signed  or 
issued. 

Said  section  is  in  conformity  with  Section  11912  of  the 
Revenue  and  Taxation  Code  and  in  substantial  conformity  with  sec- 
tion 4384  of  the  Internal  Revenue  Act  of  1954.   The  federal 
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interpretation  of  said  provision  is  that  "All  parties  to  the  .^w- 
veyance  are  liable  for  the  tax.  This  includes  both  the  party  who 
makes  or  signs  the  deed  as  well  as  the  party  for  whose  benefit  it 
IS  made.    (34  Am.Jur.2d,  Fed.  Taxation,  196C  Ed.,  840.) 

Therefore,  in  the  event  of  an  underpajTr.ent  of  taxes  the 
City  would  not  be  bound  by  any  provision  written  on  the  instrument 
as  to  who  computed  the  faxes  due  but  could  proceed  to  collect  the 
deficiency  from  any  party  to  the  transaction.   However,  as  pointed 
out  in  tne  case  of  Spaziani  v.  Millar  (1S53),  215  Cal.App.2d  657 
at  page  682: 

"An  escrow  holder  is  the  agent  of  all  the  parties 
to  the  escrow  at  all  times  prior  to  the  performance  of 
the  conditions  of  the  escrow  [cases  citedj ;  bears  a 
fiduciary  relationship  to  each  of  them  [case  cited]; 
and  owes  an  obligation  to  each  measured  by  an  applica- 
tion of  the  ordinary  principles  of  agency.   [Case  cited.] 

"It  is  the  duty  of  an  escrow  holder  to  comply 
strictly  with  the  instructions  of  his  principal  [cases 
cited] ,  and  if  he  disposes  of  the  property  of  his  princi- 
pal in  violation  of  these  instructions,  or  other^/ise 
breaches  that  duty,  he  will  be  responsible  for  any  loss 
occasioned  thereby.   [Cases  cited.]   Likewise,  it  is  the 
duty  of  an  escrow  holder  to  exercise  ordinary  skill  and 
diligence  in  his  employment  [cases  cited] ,  and  if  he  acts 
negligently  he  is  responsible  for  any  loss  occasioned 
thereby,  subject  to  the  rules  ordinarily  applicable  in 
the  premises." 

Therefore,  it  would  appear  that  in  the  case  of  errors, 
resulting  in  the  underpa^Tiisnt  of  taxes,  the  City  should  seek  to 
recover  the  same  from  the  principals,  i.e.,  buyer  and  seller,  in 
accordance  with  the  provisions  of  the  ordinance  and,  thereafter, 
allow  them  to  seek  recovery  from  the  title  company  if  the  error  was 
occasioned  by  its  negligence  as  an  escrow  agent  in  conformity  with 
the  principles  enumerated  in  the  case  cited. 

Very  truly  yours , 


VRL 


THOMAS  M.    O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Mini  Park  Program  --  Delegation  of 
Maintenance  to  Neighborhood  Groups 

Dear  Mr.  Dolan: 

This  refers  to  your  request  for  an  opin5.on  as  to  the 
authority  of  the  City  and  County  of  San  Francisco  to  delegate  to 
neijhborhood  groups  the  maintenance  of  parks  acquired  purusant 
to  fae   Mini  Park  program  under  City's  supervision. 

For  a  more  complete  discussion  in  response  to  your 
request,  some  background  information  concerning  the  Mini  Park 
program  is  supplied.   By  Resolution  No.  252-33  the  Board  of  Super- 
visors of  San  Francisco  approved  the  filing  of  an  Open  Space 
Grant  application  to  the  United  States  Department  of  Housing  and 
Urban  Development.   Pursuant  to  that  resolution,  the  Director  of 
the  Department  of  Public  Works  filed  an  application  on  behalf  of 
the  City  and  County  of  San  Francisco  to  the  Department  in  the  sum 
of  $250,000.00. 

By  Resolution  No.  2 5? -58  the  Board  of  Supervisors 
authorized  the  Director  of  Public  VJorks  on  behalf  of  the  City  and 
County  of  San  Francisco  to  file  an  application  to  the  United  States 
Department  of  the  Interior,  Bureau  of  Outdoor  Recreation,  through 
the  State  of  California  for  additional  federal  assistance  in  the 
amount  of  $399, SAO. OC  for  the  acouisition  and  development  of  mini 
parks  in  San  Francisco. 

Subseauent  to  the  adoption  of  the  resolution  the  Director 
of  Public  Works  did  file  the  applications  with  the  above  mentioned 
federal  departments  and  received  confirmation  t'lat  the  grants  had 
been  anproved.   The  federal  grants  totaling  a  sum  of  $550,000.00 
were  to  be  matched  by  the  City's  contribution  of  $550,000.00.   The 
latter  sum  on  behalf  of  the  City  has  been  appropriated  by  ordinance 
of  the  Board  of  Supervisors. 
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After  recriv5.ro;  confirmaticn  thTt  tb'^  mstcM.rg  fnr>r?9 
would  ue  available  from  the  federal  government,  tlie  Board  of  Super- 
visors by  resolution  authorized  the  Director  of  Public  Works  to 
enter  into  contracts  w.th  the  separate  departments  of  the  federal 
govemmant  whereby  this  money  would  be  committed  to  San  Francisco 
for  the  development  and  acquisition  of  mini  parks. 

The  contract  x-r.th   the  Department  of  Housing  and  Urban 
Development  was  e::ecuted  on  August  30,  1^58.   On  page  2  of  the 
contract,  following  the  listing  of  the  individual  parcels  of  prop- 
erty to  be  acquired  by  the  City,  the  contract  provides  as  follows: 

'The  Public  Body  agrees  to  develop  the  land  in  the 
following  manner  and  T-Tith  the  improvements  described: 

'•Recreational  equipment,  landscaping,  game  areas, 
drinking  fountains,  lighting,  and  all  necessary  appur- 
tenances . 

'■(b)  The  Public  Body  agrees  to  retain  said  land, 
as  developed,  for  permanent  open-space  purposes,  and 
the  open-space  use  or  uses  of  said  land  shall  be  for 
park  and  recreational  purposes,  conservation  of  land 
and  other  natural  resources,  or  historic  or  scenic 
purposes . " 

The  second  contract  to  be  entered  into  between  the  City 
and  the  State  of  California  acting  on  behalf  of  the  Bureau  of 
Ov-tdoor  Recreation  of  the  Department  of  Interior  specifically 
provides  t.iat  the  City  shall  maintain  all  property  acouired  pur- 
suant to  tl-iat  contract.   The  contract,  on  page  8  thereof,  provides 
in  part  as  follows: 

"2.   The  Local  Agency  shall  maintain  all  property 
so  as  to  appear  attractive  and  inviting  to  the  public. 
Sanitation  and  sanitar^/  facilities  shall  be  maintained 
in  accordance  with  applicable  State  and  local  public 
health  standards.   Properties  shall  be  kept  reasonably 
safe  for  public  use.   iFire  prevention,  lifeguard  and 
similar  activities  shall  be  maintained  at  levels  reason- 
air  le  to  prevent  loss  of  the  lives  of  users.   Buildings, 
roads,  trails  and  other  structures  and  improvements 
shall  be  kept  in  reasonable  repair  throughout  their 
estimated  lifetime  so  as  to  prevent  undue  deterioration. 
All  maintenance  and  operations  shall  be  in  accordance 
vTith  the  standards  set  forth  in  the  Manual  and  the 
Guide." 
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In  addition,  the  con*:ract  prov^.dcs  in  Sccticn  E,  svh- 
parajroph  2,  that  failure  of  the  City  to  complv  xd.th  the 'terms 
of  this  agreement  will  be  cavse  for  the  suspension  of  all  obli- 
gations of  the  United  States  or  the  State  of  California. 

The  above  languase  imposes  a  duty  upon  the  City  and 
Count3'  of  San  Francisco  acting  through  its  Recreation  and  Park 
Department  and  the  Department  of  Public  Works  to  construct  and 
retain  the  individual  parcels  of  property'  to  be  acquired  pursuant 
to  the  funds  supplied  in  part  by  the  federal  government.   This 
obligation,  assumed  by  the  City  and  County  of  San  Francisco,  can- 
not be  delegated  to  a  private  party.   Under  the  provisions  of 
Section  42  of  the  Charter,  the  Recreation  and  Park  Commission  is 
c'.iarged  with  the  'complete  and  exclusive  control,  management  and 
direction  of  the  parks,  playgrounds,  recreation  centers  and  all 
other  recreational  facilities  .  .  ,  v/hich  are  in  charge  of  the 
commission  .  .  .'' 


"These  functions  and  responsibilities  of  the 
Recreation  and  Park  Commission  cannot  be  delegated  to 
private  individuals  or  entities,  but  must  be  carried 
out  by  the  Commission  and  by  its  staff,  which  staff 
XTOuld  necessarily  have  to  be  subject  to  its  continuing 
supervision,  direction  and  control,  both  as  to  the 
methods  of  accomplishment  and  the  results  to  be  achieved. 
(See  Tax  Factors  v.  County  of  Marin,  20  Cal.  App.  2d 
79.) 

"This  requirement,  namely,  supervision,  direction 
and  control,  is  incompatible  with  the  performance  of 
such  functions  by  an  independent  contractor  who  is 
responsible  only  for  a  result  and  not  for  the  manner 
and  means  by  which  it  is  accomplished."   (City  Attor- 
ney's Opinion  Mo.  57-r2-A.) 

Based  upon  the  specific  terms  of  the  agreements  and  Sec- 
tion 42  of  City's  Charter,  the  duty  to  maintain  mini  parks  after 
acquisition  is  a  nondelegable  duty  of  the  City.   In  addition,  the 
contracts  do  not  provide  for  any  prior  conditions  v/hich  could  be 
imposed  upon  neighborhoods  to  enter  into  a  maintenance  agreement 
before  a  nark  could  be  constri'cted  in  their  area.   This  type  of 
determination  would  be  adding  an  additional  condition  to  the  terms 
of  the  contracts  betr-zeen  the  City,  the  State  and  appropriate  fed- 
eral agencies.   The  terms  of  the  agreement  could  not  be  varied 
unless  approved  in  writing  by  all  parties  thereto. 
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For  the  reasons  expressed  you  are  advls3d: 

1.  Pursuant  to  the  contracts  and  City's  darter,  the 
Board  of  Supervisors  cannot  delegate  the  duty  to  maintain  mini 
parks  to  neighborhood  groups ;  and 

2.  The  Board  cannot  impose  an  additional  condition  of 
neighborhood  maintenance  before  the  acquisition  of  the  property 
because  this  would  be  adding  an  additional  requirement  to  the 
contract  with  the  various  agencies. 


Very  truly  yours, 


THOI^IAS  n.  o'com>TOR 
jy^  City  Attorney 


Letter  Opinion  Ko.  '58-90 


December  9,  1958 


Mr.  Phil5.p  J.  Engler 

Acting  Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Corrections  in  1958-69  Assessment  Roll 

Dear  Mr.  Engler: 

This  is  in  reply  to  your  letter  of  November  26,  1958,  re- 
garding the  correction  of  certain  specified  errors  in  the  1958-59 
assessment  roll.  I  shall  discuss  the  matters  referred  to  in  your 
letter  independently. 

The  first  item  is  designated  Cecil  Kartman,  Volume  5,  Block 
793,  Lot  1.   This  matter  involves  improvements  to  realty  only. 
Prior  to  1958  said  improvements  were  assessed  to  Seaside  Oil  Company, 
pursuant  to  the  provisions  of  Section  2188.1  of  the  Revenue  and 
Taxation  Code.   Seaside  Oil  Company  abandoned  said  improvements  and 
failed  to  file  a  notice  of  separate  assessment  pursuant  to  Section 
2188.2  of  the  Rev.  &  Tax.  Code  recuiring  the  assessor  to  separately 
assess  land  and  improvements  if  a  statement  of  separate  ownership 
is  filed  with  him  prior  to  the  lien  date.   No  such  statement  of 
separate  ownership  was  filed  prior  to  the  1958  lien  date.   The 
assessor's  office  inadvertently  neglected  to  take  notice  of  this 
failure  on  the  part  of  Seaside  Oil  Company  to  file  a  statement  of 
separate  ox-mership.   As  a  result  of  the  discover^'  of  this  omission, 
the  assessor  is  asking  to  add  the  assessment  of  said  improvements 
to  the  secured  roll  opposite  the  description  of  the  land  upon  which 
they  stand.   In  this  he  is  correct  and  in  conformity'  with  the  pro- 
visions of  subdivision  C  of  Section  104  of  the  Rev.  &  Tax.  Code, 
which  provides  in  part  that  'real  property  includes  improvements'' 
and  \j±th   Section  405  of  the  Rev.  &  Tax.  Code  vrhich  requires  the 
assessor  to  assess  all  taxable  property  to  the  person  owning,  claim- 
ing, possessing  or  controlling  the  same  on  the  lien  date. 

Effective  November  C,  1957,  Section  4C31  of  the  Rev.  & 
Tax.  Code  x^as  amended  to  authorize  corrections  on  the  roll  relating 
not  only  to  defects  in  description  or  form  or  clerical  errors,  but 
"other  errors  of  the  assessor  not  involving  the  exercise  of  judgment 
as  to  value.  " 

Based  upon  the  stated  facts  I  conclude  tliat  there  exists 
an  assessor's  error  not  involving  value  and  that  since  the  correc- 
tion thereof  would  increase  the  amount  of  taxes  due  it  is  properly 
before  the  Board  for  hearing  in  accordance  vrith  the  provisions  of 
$4835  of  the  Rev.  &  Tax.  Code. 
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In  the  matter  of  Henry  J.  V/ald,  Volume  10,  Block  1343, 
Lot  A,  an  office  audit  reflected  that  a  veterans'  exemption  had 
been  sranted  as  a  result  of  an  error  in  addition  of  the  assets 
listed  on  the  application  for  exemption  form. 

In  the  matter  of  Gary  Chung  Louie,  Voli'me  ?.2,  Block  3090, 
Loi  3o,  a  subseouent  office  audit  reflected  that  assets  had  been 
treated  as  community  rather  than  as  the  sole  and  separate  property 
of  the  spouse  in  accordance  with  the  manner  and  form  in  which  said 
property/  was  actually  listed  on  the  application  for  veterans' 
exemption. 

Both  the  Wald  and  Louie  corrections  result  in  property 
ownership  exceeding  the  permissible  limitation  authorized  for 
veterans'  exemption  eligibility. 

Section  531.5  of  the  Rev.  &  Tax.  Code  effective  November 
8,  19  58,  provides  as  follows: 

"Upon  receipt  of  notice  pursuant  to  Section  28A,  or 
upon  indication  from  any  audit  that  a  veteran's  exemp- 
tion has  been  incorrectly  allowed,  the  assessor  shall 
make  a  redetermination  of  eligibility  for  the  veteran's 
exemption.   If  he  determines  a  veteran's  exemption  has 
been  incorrectly  allowed,  an  escaped  assessment  of  the 
property  shall  be  made,  subject  to  Section  531,  in  the 
amount  of  the  incorrectly  allowed  exemption.'" 

I  conclude  that  both  the  Wald  and  Louie  matters  fall 
squarely  within  the  quoted  provisions  of  Section  531.5  of  the  Rev. 
&  Tax.  Code  and  should  be  treated  by  the  assessor  as  property 
escaping  assessment  and  the  Board  need  take  no  further  action  in 
connection  therewith. 

In  view  of  the  comments  heretofore  made,  it  would  appear 
that  it  is  immaterial  as  to  v;hether  the  corrections  involved  con- 
cern clerical  errors  or  ''substantive  matters"  and  accordingly  I 
have  refrained  from  commenting  on  what  authority  the  Board  has  in 
regard  to  the  latter.   In  connection  with  the  specific  matters 
referred  to,  neither  the  cuestion  of  clerical  error  or  valuation 
are  at  issue.   The  Hartman  matter  concerns  an  assessor's  error  as 
distinguished  from  a  clerical  error.   And  the  other  matters  of 
Wald  and  Louie,  while  perhaps  incidently  involving  clerical  errors, 
can  and  should  be  specifically  treated  as  escaped  assessments  in 
accordance  vrLth  the  provisions  of  §531.5  of  the  Rev.  &  Tax.  Code. 

Very  truly  yours , 

THOMAS  Vi.    O'COIIIIOR 
WRL  City  Attorney 


Letter  Opinion  To.  53-51 


December  11,  1958 


Mr.    Jolin  F.   Anderson 

City  Librarian 

San  Francisco  Public  Library 

Civic  Center 

San  Francisco,  California  94102 

Re:   Opinion  of  Counsel  for  Applicant  City  and 
County  of  San  Francisco  Relative  to  Power 
to  Receive  and  Expend  Federal  Funds,  Con- 
tract With  the  United  States  of  America, 
and  Undertake  Public  Works  Planning 

Dear  Mr.  Anderson: 

I  am  the  duly  elected  City  Attorney  and  counsel  for  the 
City  and  County  of  San  Francisco  and  for  its  departments  and 
agencies,  and,  acting  in  such  capacity,  I  have  examined  the  appli- 
cation of  the  City  and  County  of  San  Francisco  acting  through  the 
City  Librarian  thereof,  for  a  grant  under  Public  Law  560,  as  amended, 
whereby  assistance  is  requested  in  the  planning  of  a  new  main 
library  building. 

I  have  reviewed  all  pertinent  federal,  state  and  local 
lav^s  including  local  charter  provisions  and  particularly  Article 
XI,  Sections  o  and  8  of  the  California  Constitution  and  the  Charter 
of  the  City  and  County  of  San  Francisco,  adopted  pursuant  to  said 
constitutional  section  (Stats.  1931,  Resolution  Chapter  56,  page 
2973).   Said  laws  establish  the  City  and  County  of  San  Francisco 
as  a  public  body,  empower  it  to  receive  and  expend  federal,  state 
and  local  funds,  and  empower  it  to  contract  with  the  United  States 
of  America  for  the  purpose  of  receiving  a  planning  grant  under 
Public  Law  560,  as  amended. 

I  have  made  appropriate  inouiry  and  I  am  satisfied  that 
there  is  no  pending  or  threatened  litigation,  in  either  federal  or 
state  courts,  challenging  your  authority  to  plan  a  new  main  library 
building  or  to  contract  with  the  Federal  Government  for  the  purpose 
of  receiving  a  public  works  planning  grant  under  Public  Law  560, 
as  amended. 
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Based  upon  the  foregoing,  it  is  my  opinion  that  the  City 
and  County  of  San  Francisco  acting  through  the  City  Librarian  is 
a  public  body  empowered  to  receive  and  expend  federal,  state  and 
local  funds,  to  contract  with  the  United  States  of  America  for  the 
purpose  of  receiving  a  public  works  planning  grant  under  Public 
Law  5o0,  as  amended,  and  to  undertake  and  complete  the  planning 
activities  designated  in  said  application. 


Very  truly  yours. 


RAK 


THOMAS  M.    O'COWTOR 
City  Attorney 


Letter  Oi>lnioa  IIo.    68-92 


December   17,    1968 


Mr.    Philip  P.   Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject;   Should  Sale  Price  of  New  Building  Code 
Include  Cost  of  Publication? 

Dear  Mr.  Englsr; 

This  refers  to  your  letter  inquiring  as  to  whether  the 
official  publication  costs  of  the  new  Building  and  Housing  Codes 
may  be  regarded  as  part  of  the  cost  of  printing,  handling  and 
distributing  these  new  codes  in  pamphlet  form. 

You  have  indicated  that  the  cost  of  publication  of  the 
new  Building  Code  and  new  Housing  Code  in  the  official  news- 
paper will  be  approximately  $35,000.00,  and  that  after  the  codes 
have  been  enacted  they  will  be  published  in  pamphlet  form  for 
sale  to  the  general  public  at  a  price  of  $5.00  per  code.   If  the 
official  publication  costs  are  taken  into  consideration  in 
determining  the  sale  price,  such  price  would  increase  by  approxi- 
mately $15.00. 

Initially,  it  must  be  recognized  that  we  are  concerned 
with  two  entirely  separate  procedures;   mandatory  publication 
in  the  official  newspaper  by  the  clerk  of  the  Board  of  Super- 
visors, and  permissive  publication  in  the  form  of  manuals,  docu- 
ments, pamphlets  and  bulletins  by  the  Purchaser  of  Supplies. 

Regarding  the  official  publication,  section  12  of  the 
Charter  provides  that 

"The  clerk  ,  .  .  shall  be  responsible  for  the  publica- 
tion, as  required  by  law,  of  ordinances,  resolutions  and 
other  matters  acted  on  by  the  board  for  which  publica- 
tion is  specified," 
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Section  13  of  the  Charter  prcvides  that 

"All  ordinances  shall  be  published  upon  passage  for  second 
reading.  ,  .  .  The  term  published'  as  used  in  this 
charter  shall  mean  publication  in  the  official  newspaper 
as  required  by  charter." 

Regarding  other  than  official  publication,  section  8.12 
of  the  San  Francisco  Administrative  Code  sets  forth  the  procedure 
to  be  follov/ed. 

"The  purchaser  of  supplies  shall  dispose  of  or  sell  any  of 
such  documents  or  printed  publications  under  such  condi- 
tions and  at  such  price  as  shall  be  fixed  by  the  purchaser 
of  supplies,  with  the  concurrence  of  the  controller,  in 
order  to  adequately  cover  the  cost  of  printing,  handling 
and  distribution  thereof. 

"Cost  of  publication,  etc.  When  funds  have  been  pro- 
vided,  the  purchaser  of  supplies  may  publish  such  manuals , 
documents,  pamphlets,  bulletins  or  other  publications  as 
may  be  deemed  for  the  best  interests  of  the  city  and 
county  or  for  information,  upon  the  recommendation  of  a 
department  head,  and  with  the  approval  of  the  chief  admin- 
istrative officer,  board  or  commission."   (Emphasis  added.) 

In  the  first  instance  it  must  be  noted  that  no  mention 
is  made  in  section  8.12  of  including  the  cost  of  the  mandatory 
official  publication  in  the  sale  price  of  the  pamphlet  the  Pur- 
chaser of  Supplies  may  decide  to  publish.^  The  cost  specified  is 
that  of  "printing,  handling  and  distribution." 

In  addition,  I  am  advised  that  the  long-standing  practice 
has  been  not  to  attempt  to  include  the  official  publication  cost 
in  the  sale  price  of  the  publication  published  by  the  Purcaaser 
of  Supplies, 

Based  upon  these  considerations:   I  am  of  the   opinion  that 
the  cost  of  publication  of  the  new  Building  Code  and  Housing  Code 
in  the  official  newspaper  may  not  be  considered  in  determining 
the  sale  price  of  the  pamphlet  published  by  the  Purchaser  of  Sup- 
plies pursuant  to  section  8.12  of  the  Administrative  Code,  unless 
section  8.12  is  amended  to  so  provide. 

Very  truly  yours , 


THOMAS  M.    O'CONl-JOR 
City  Attorney 


Letter  Opinf.oa  No.  68-93 


December  30,  1960 


Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Attention  of  Mr.  S.  Myron  Tatarian 

Director  of  Public  Works 

Re:  Sewer  Easements 
Dear  Mr.  Mellon: 

In  your  letter  of  October  4,  1950,  you  ask  a  number  of 
questions  relative  to  rear- lot  easements  for  sewer  purposes  and 
the  legal  rights  and  duties  of  the  owners  of  the  servient 
estates,  (the  lot  owners),  vis-a-vis  the  owner  of  the  dominant 
estate  (the  easement  owner),  with  respect  to  surface  uses,  such 
as  plantings,  fences,  driveways  and  other  structures  on  the  ease- 
ment, which  uses  obstruct  or  hinder  your  sewer  repair  crews. 

Before  I  can  advise  you  as  to  any  specific  easement  and 
lot  it  would  be  necessary'  to  examine  the  deed  or  other  document 
by  which  the  easement  was  created,  for  such  written  instruments 
may  add  to  or  subtract  from  the  general  legal  consequences  of 
creating  a  pipeline  easement.  The  balance  of  this  letter  is 
therefore  a  general  statement  of  the  law  applicable  when  a  deed 
creates  an  easement  by  grant  or  by  reservation  for  pipeline  or 
sewer  purposes,  and  says  nothing  about  access  for  repair,  main- 
tenance, inspection,  construction  and  reconstruction.   In  sucn  an 
event  the  law  implies  what  are  termed  "secondary  easements.   A 
secondary  easement  permits  the  dominant  tenant  to  gain  access  to 
the  easement  over  the  servient  estate  to  make  repairs  and  do  such 
other  things  as  are  necessary  for  the  full  exercise  of  the  ease- 
ment rights  (17  Cal.Jur.2d  Easements,  §30).   In  determining  what 
is  necessary  in  a  particular  case,  both  tne  dominant  tenant  and 
the  servient  tenant  must  be  governed  by  the  rule  of  reason. 

Turning  now  to  the  specific  questions  set  forth  in  your 
letter,  I  answer  them  generally.   Specific  answers  would  require 
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examination  of  each  deed  or  ether  Instrument  creating  the  r,ever 
15  ne  eas%Dn:etits. 

1)  "Where  access  has  been  obtained  to  an  area  in  an 

owner's  back  yard  with  his  permission  and  con- 
sent, but  he  then  refuses  permission  to  remove 
a  tree,  fence  or  other  obstruction  so  that  we 
would  be  able  to  dig  for  the  sewer  or  perform 
other  needed  work,  what  practical  procedure,  as 
contrasted  with  legal  procedure,  could  be  utilized 
by  this  department  so  that  we  could  proceed?" 

The  owner  of  the  servient  tenement  has  no  enforceable 
legal  right  to  prevent  the  owner  of  the  pipeline  easement  from 
removing  a  tree,  fence  or  other  obstruction  so  as  to  be  able  to 
dig  for  the  sewer  or  perform  other  needed  work.   The  owner  of  the 
pipeline  easement  is  not  required  to  obtain  permission  to  gain 
access  to  the  casement,  since  consent  is  implicit  as  a  "secondary 
easement."  The  practical  approach,  of  course,  is  to  advise  the 
property  owner  that  you  are  going  to  work  on  your  sewer  in  your 
easement  and  for  him  to  take  such  measures  as  he  deems  necessary 
to  remove  his  structures  in  advance.   I  suggest  this  as  a  practi- 
cal approach  because  many  property  owners  are  in  good  faith 
unaware  of  the  burden  that  a  pipeline  easement  places  on  surface 
usage.   In  the  event  a  property  owner  attempts  to  bar  access  to 
the  pipeline  by  force,  then  a  court  order  should  be  obtained 
against  the  property  owner. 

2)  "In  the  above  instance,  if  ordered  from  the  property, 

what  course  of  action  should  be  followed?" 

If  you  have  a  valid  secondary  easement,  the  property 
owner  has  no  right  to  order  you  from  the  property.   If  he  does 
so,  you  are  not  required  to  leave.   If  he  threatens  to  use,  or 
uses,  force,  then  leave.   The  proper  course  then  is  to  obtain  an 
injunction  against  the  property  owner  barring  him  from  interfer- 
ing with  exercise  of  your  right  of  access. 

3)  "In  1)  and  2)  above,  what  difference  in  course  of 

action  should  be  followed  if  grave  distress  is 
being  suffered  by  some  other  property  owner 
located  nearby,  but  occasioned  by  the  problem 
requiring  solution  in  instant  property? 


The  answer  is  the  same  as  f^-^r  1)  and  2). 
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4)  "What  couvse  of  action  if,  in  lieu  of  3),  above 

Ihci  r^qu-.red  \;crk  is  routine  in  nature,  or  at  * 
least  not  requiring  immediate  attention?" 

The  answer  is  the  same  as  for  1)  and  2). 

5)  "Where  access  is  required  to  a  specific  area,  and, 

owing  to  various  obstructions,  practical  access 
is  only  thru  one  owner's  property,  or  correction 
of  the  problem  is  required  on  his  premises,  if  he 
refuses  access,  what  legal  and/or  practical  pro- 
cedures should  be  followed? 

"a.   If  not  urgent. 

"b.   If  urgent." 

The  answer  to  (a)  is  the  same  as  for  1)  and  2). 

The  answer  to  (b)  is  the  same  as  for  1)  and  2).  unless 
the  urgency  is  such  as  to  qualify  as  a  threat  to  the  public 
health,  safety  or  welfare.   In  such  event,  public  authorities  can 
legally  resort  to  whatever  means  are  reasonably  necessary  to  meet 
the  threat. 

6)  "If,  as  in  5)  above,  access  is  required,  and  while 

not  denied,  no  one  is  present  to  permit  entrance, 
what  procedure  should  be  followed? 

"a.   If  not  urgent. 

"b.   If  urgent." 

In  both  (a)  and  (b) ,  if  you  have  a  valid  secondary 
easement  of  access,  enter. 

7)  "Assuming  access  has  been  granted,  and  permission 

to  work  given,  what  subsequent  responsibility  for 
the  restoration  of  removed  structures  or  plantings 
should  be  assumed  by  this  department,  reasonable 
and  prudent  care  having  been  used  in  th3  necessary 
work?" 

Reasonable  and  prudent  care  having  been  used  in  the 
necessary  work,  you  have  no  responsibility  for  restoration  of 
removed  structures  or  plantings.   Your  right  of  access  has  pre- 
cedence over  the  servient  owner's  surface  use. 
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0)   "Does  the  fact  that  such  structures  tnd  imp^?di.ment8 
hsv3  been  allovreri  to  b".  placed  on  such  easur.mnts, 
with  tacit  consent  or  otherwise,  and  enjoyed  with- 
out objection  on  our  part,  prejudice  our  rights  to 
enter  or  disturb  such  impediments  when  necessary 
for  our  purposes?" 

The  answer  is  negative.  The  servient  owner  has  con- 
structive notice  through  his  claim  of  title  of  pipeline  easements 
and,  by  implication,  secondary  easeaients  of  access  thereto.   Nor 
can  the  property  owner  destroy  your  easement  by  prescriptive  uses. 
(Civil  Code,  rl007) 

9)   "Where  it  has  come  to  our  attention  or  knowledge 

that  property  owners  are  using  the  easement  areas 
for  their  own  purposes  which  may  at  some  time  in 
the  future  hinder  our  operations,  should  notice, 
written  or  verbal,  be  given  them  with  the  intent 
that  constructive  notice  would  thus  have  been 
given  so  that  future  embellishments  of  even  greater 
value  would  not  be  placed  thereon?" 

Such  notices  are  not  legally  required  because  of  the 
doctrine  of  constructive  notice  through  the  servient  owner's 
chain  of  title.  As  a  practical  matter,  and  because  many  servient 
owners  may  be  unaware  of  the  full  burden  of  such  easements  on 
their  lots,  it  would  not  be  unwise  to  write  a  letter  to  each  one 
calling  attention  to  the  city's  rights  in  the  sewer  easement. 

10)  "Where  access  and/or  work  in  such  instances  is 

necessary,  h^^o   much  prior  notice  should  be  given 
if  required,  and  should  it  be  written  or  verbal?" 

"a.   If  not  urgent. 

"b.   If  urgent." 

Formal  notice  is  not  legally  required  under  either  (a) 
or  (b).  As  a  matter  of  comity,  such  notice  as  can  be  given  under 
the  circumstances  may  smooth  the  entry. 

11)  "Where  access  has  been  permitted  to  one  section  of 

an  easement  for  inspection  purposes,  and  it  subse- 
quently is  necessary  to  proceed  further,  it  is 
generally  necessary  to  do  so  by  climbing  over 
fences  with  great  diffic-ilty  and  sometimes  liazard. 
Does  such  a  procedure  leave  us  liable  for  damages. 
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and  can  it  be  dona  legally,  since  in  most  such 
Instances  it  is  completely  impractical  to  give 
notice  of  any  kind  or  even  request  permission." 

The  ovmer  of  the  servient  estate  has  no  right  to  fence 
off  your  access  to  the  easement.  You  would  be  legally  within 
your  rights  if  you  removed  so  much  of  the  fence  as  barred  your 
access. 

The  foregoing  answers  are  general  in  nature.   Before 
precipitate  action  is  taken  in  a  given  situation,  the  applicable 
deeds  or  other  documents  should  be  examined  as  secondary  ease- 
ments rest  on  implication  and  express  language  may  erase  the 
implication. 

Very  truly  yours. 


KKD 


THOMAS  M.    O'CONNOR 
City  Attorney 
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